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IN THE SUPRMEME COURT FOR THE STATE OF IDAHO 
Gerald Angelo Barcella 1 Civil Case # CV01-5504 
) 
) Supreme Court Case #35502 
v. 1 
I 
State of Idaho 1 
CLERK'S CERTIFICATE ON APPEAL 
Appeal from the District Court of the First Judicial District of the State of Idaho, in and for the 
County of Kootenai. 
HONORABLE JOHN PATRICK LUSTER PRESIDING 
District Judge 
Attorney for Appellant Attomev for Respondent 
Molly J. Huskey 
3647 Lake Harbor Dr 
Boise, ID 83703 
Lawrence G. Wasden 
P.O. Box 83720 
Boise, ID 83720 
Date: 8/20/2008 First, 'jcial District Court - Kootenai County 
Time: 12:Ol PM ROA Report 
User: MCCORD 
Page 1 of 5 Case: CV-2001-0005504 Current Judge: John P. Luster 
Gerald Angelo Barcella, Plaintiff vs State Of Idaho, Defendant 
Gerald Angelo Barceila, Plaintiff vs State Of Idaho. Defendant 
Date Code User Judge 
8/24/2001 NEWC JANUSCH New Case Filed District Clerk 
JANUSCH Filing: 9SPC - Post Conviction Relief Filing Paid John P. Luster 
by: state Receipt number: 0502025 Dated: 
0911012001 Amount: $.00 (Cash) 
AFFD JANUSCH Affidavit OF Gerald Barcella District Clerk 
MOTN JANUSCH Motion for leave to Proceed in Forma Pauperius District Clerk 
MOTN JANUSCH Motion for Appointment of Conflicts Counsel District Clerk 
I 911012001 JANUSCH Order Appointing Public Defender Entered District Clerk 
ORDR JANUSCH Re Petition for Waiver of costs & fees District Clerk 
I 
ORDR JANUSCH Order Appointing Public Defender District Clerk 
911 112001 FILE JANUSCH Files 1,2 & 3 in expando File 4 on shelf District Clerk 
I 
1011 612001 ANSW BEVERIDG Respondents Answer to Petition for District Clerk 
Post-Conviction Relief 
I MOTN BEVERIDG State's Motion for Summary Disposition District Clerk 
I 4/15/2002 NOPD DUBE Notice Of Proposed Dismissal Issued District Clerk ' 412312002 AFFD BOOTH Affidavit of John M. Adams in Response to Notice District Clerk 
of Proposed Dismissal 
I 5/3/2002 IOPR MEYER Inactivity Order Printed - File Sent to Judge District Clerk 
5/9/2002 REVR BOOTH Reviewed And Retained District Clerk 
812212002 ADMR JANUSCH Administrative assignment of Judge John P. Luster 
I 
1011 112002 MOTN PARKER States Motion for Summary Disposition Dismissal John P. Luster 
1012212002 HRSC WATKINS Hearing Scheduled (Status Conference John P. Luster 
01/28/2003 03:30 PM) 
HRSC WATKINS Hearing Scheduled (Status Conference John P. Luster 
1211 212002 03:30 PM) 
10/23/2002 NOAP LEITZKE Notice Of Appearance John P. Luster 
MlSC LEITZKE Objection to State's Motion to Dismiss John P. Luster 
10/25/2002 SUBC LEITZKE Substitution Of Counsel John P. Luster 
1211 112002 MOTN SATERFIEL Motion for Hearing by Teleconfence John P. Luster 
12/12/2002 INHD BOOTH Hearing result for Status Conference held on John P. Luster 
1211212002 03:30 PM: Interim Hearing Held 
HRSC BOOTH Hearing Scheduled (Status Conference John P. Luster 
0212712003 03:30 PM) 
, 212712003 INHD BOOTH Hearing result for Status Conference held on John P. Luster 
02/27/2003 03:30 PM: Interim Hearing Held 
I 3/17/2003 ORDR BOOTH Order scheduling order John P. Luster 
I 7/21/2003 MNET NORIEGA Motion For Extension Of Time For Final John P. Luster 
Amended Petition 
, 1/20/2004 NOPD DUBE Notice Of Proposed Dismissal Issued John P. Luster 
2/6/2004 MISC BOOTH Petitioners response to Rule 40(c) notice John P. Luster 
Date: 8/20/2008 First, )ial District Court - Kootenai County 
T~me: 12:Ol PM ROA Report 
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Gerald Angelo Barcella, Plaintiff vs State Of Idaho. Defendant 
User: MCCORD 
Gerald Angelo Barcella, Plaintiff vs State Of Idaho, Defendant 
Date Code User Judge 
2/6/2004 AFFD BOOTH Affidavit of Rolf Kehne in support of Petitioners John P. Luster 




















Inactivity Order Printed - File Sent to Judge John P. Luster 
Reviewed And Retained John P. Luster 
State's Motion for Summary Judgment John P. Luster 
Hearing Scheduled (Status Conference John P. Luster 
04/12/2004 03:30 PM) 
#### DENIED ####order for summary judgment John P. Luster 
Motion for telephone hearing John P. Luster 
Letter from defendant to court John P. Luster 
Hearing result for Status Conference held on John P. Luster 
04/12/2004 03:30 PM: Interim Hearing Held 
1 4/20/2004 HRSC BOOTH Hearing Scheduled (Court Trial Scheduled John P. Luster 
I 04/04/2005 09:OO AM) 
1 911512004 HRSC BOOTH Hearing Scheduled (Status Conference John P. Luster 
I 09/27/2004 03:30 PM) 
1 9/27/2004 INHD 
I 
i HRVC 























Hearing result for Status Conference held on 
09/27/2004 03:30 PM: Interim Hearing Held 
Hearing result for Court Trial Scheduled held on 
04/04/2005 09:OO AM: Hearing Vacated 
Letter - from Plaintiff re: PA 
on conference post-conviction relief 
Motion to Vacate Counsel and Reappoint new 
Conflict Counsel to Barcella as Co-Counsel 
Affidavit in Support of Motion to Vacate Cousnel 
and Reappoint New Conflict Counsel as 
CoCounsel to Barcella 
New File Created # 5of 5 
File with the Judge since January. 
Order Terminating Representation By Counsel 
Rolf Kehne and Directing Public Defender To 
New Counsel 
Substitution Of Counsel Michael Palmer 
Miscellaneous Payment: For Making Copy Of 
Any File Or Record By The Clerk, Per Page Paid 
by: Gerald Barcella Receipt number: 0667160 
Dated: 09/15/2005 Amount: $2.00 (Check) 
Hearing Scheduled (Status Conference 
11/22/2005 03:30 PM) 
Notice of Hearing 
Notice of Hearing 
John P. Luster 
John P. Luster 
John P. Luster 
John P. Luster 
John P. Luster 
John P. Luster 
John P. Luster 
John P. Luster 
John P. Luster 
John P. Luster 
John P. Luster 
John P. Luster 
John P. Luster 
John P. Luster 
11/2/2005 HRSC BOOTH Hearing Scheduled (Motion for Summary John P. Luster 
Judgment 08/17/2006 03:30 PM) 
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Gerald Angelo Barcella, Plaintiff vs State Of Idaho, Defendant 
Date Code User Judge 
11/4/2005 NOTH PARKER Notice Of Hearing John P. Luster 
11/22/2005 INHD WATKINS Hearing result for Status Conference held on John P. Luster 
11/22/2005 03:30 PM: lnterim Hearing Held 
11/25/2005 HRSC WATKINS Hearing Scheduled (Status Conference John P. Luster 
03/02/2006 03:30 PM) 
WATKINS Notice of Hearing 
WATKlNS Notice of Trial 
John P. Luster 
John P. Luster 
12/8/2005 ORDR BOOTH Order (from 11/22/5 hearing) John P. Luster 
111 0/2006 LETR ROBINSON Letter To Judge Luster Reviwed 1-10-06 John P. Luster 
attached to none acco side 
2/28/2006 NOTC BROOK Notice OF INTENT28 FEB 06 John P. Luster 
3/1/2006 MNWD BROOK Motion For Leave To Withdraw As Attorney John P. Luster 
INHD BOOTH Hearing result for Status Conference held on John P. Luster 
03/02/2006 03:30 PM: lnterim Hearing Held 
3/2/2006 HRSC BOOTH Hearing Scheduled (Evidentiary Hearing John P. Luster 
04/09/2007 09:OO AM) 5 Days 
BOOTH Notice of Hearing 
ORDR BOOTH Order on Status conference 
John P. Luster 
John P. Luster 
3/9/2006 MISC LEITZKE Amended Petition For Post-Conviction Relief John P. Luster 
Pursuant to ICR 57 
311 512006 HRSC WATKINS Hearing Scheduled (Motion to Withdraw John P. Luster 
04/11/2006 03:30 PM) 
311 612006 NOHG MCCOY Notice Of Hearing John P. Luster 
312412006 ANSW VICTORIN Respondent's Answer to Amended Petition for John P. Luster 
Post-Conviction Relief 
4/5/2006 MOTN MO'REILLY State's Amended Motion For Summary John P. Luster 
Disposition 
411 112006 DENY WATKINS Hearing result for Motion to Withdraw held on John P. Luster 
0411 112006 03:30 PM: Motion Denied 
411 812006 HRVC BOOTH Hearing result for Motion for Summary Judgment John P. Luster 
held on 0811 7/2006 03:30 PM: Hearing Vacated 
HRSC BOOTH Hearing Scheduled (Motion for Summary John P. Luster 
Judgment 08/23/2006 03:30 PM) 
4/25/2006 NOHG MO'REILLY Notice Of Hearing John P. Luster 
8/22/2006 LETR BOOTH Letter from Petitioner requesting new attorney John P. Luster 
8/23/2006 INHD BOOTH Hearing result for Motion for Summary Judgment John P. Luster 
held on 08/23/2006 03:30 PM: Interim Hearing 
Held 
CONT BOOTH Hearing result for Motion for Summary Judgment John P. Luster 
held on 08/23/2006 03:30 PM: Continued 
HRSC BOOTH Hearing Scheduled (Motion for Summary John P. Luster 
Judgment 01/09/2007 03:30 PM) 
8/25/2006 NOHG OLSON Notice Of Hearing John P. Luster 
Date: 812012008 First * l icial District Court - Kootenai County 
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Gerald Angelo Barcella, Plaintiff vs State Of Idaho, Defendant 
User: MCCORD 
Gerald Angelo Barcella. Plaintiff vs State Of Idaho, Defendant 
Date Code User Judge 
8/30/2006 NOHG VICTORIN Notice Of Hearing John P. Luster 
HRHD WATKINS Hearing result for Motion for Summary Judgment John P. Luster 
held on 01/09/2007 03:30 PM: Hearing Held 
















Order on summary dismissal John P. Luster 
Affidavit of Frank Morin John P. Luster 
Affidavit of Franklin Green John P. Luster 
Motion to Transport Petitioner 
Order to Transport Petitioner 
John P. Luster 
John P. Luster 
Motion To Continue Evidentiary Hearing John P. Luster 
Hearing result for Evidentiary Hearing held on John P. Luster 
04/09/2007 09:OO AM: Continued 5 Days 
Hearing Scheduled (Evidentiary Hearing John P. Luster 
05/29/2007 09:OO AM) 5 days 
BOOTH HRSC 
Hearing Scheduled (Pre-Trial Conference John P. Luster 
05/18/2007 09:30 AM) 












Affidavit of Michael G Palmer John P. Luster 
Motion to Appear Via Telephone at Hearing John P. Luster 
Notice Of Hearing John P. Luster 
Hearing result for Pre-Trial Conference held on John P. Luster 
05/18/2007 09:30 AM: Interim Hearing Held 
Subpoena Return/found Post Conv John P. Luster SUBF HUFFMAN 
INHD BOOTH Hearing result for Evidentiary Hearing held on John P. Luster 
05/29/2007 09:OO AM: Interim Hearing Held 5 
days - Court reporter Betty Sitter 
interim Hearing Held - Day 2 Post Conviction John P. Luster 
Relief hearing - Betty Sitter Court reporter am- 
Bryl Cinnimon Court Reporter PM 













Order setting briefing schedule John P. Luster 
Order for preparation of transcript John P. Luster 
Order to transport petitioner back to ICi John P. Luster 
Order for preparation of transcript John P. Luster 
Miscellaneous Payment: For Making Copy Of John P. Luster 
Any File Or Record By The Clerk, Per Page Paid 
by: Gerald Barcella Receipt number: 0771414 
Dated: 11/21/2007 Amount: $2.00 (Check) 






Stipulation to Extend Briefing Deadlines John P. Luster 
Brief in support of petition for post-conviction John P. Luster 
relief & amended petition for post-conviction relief 
Date: 812012008 First ' '\cia1 District Court - Kootenai County User: MCCORD 
I 
Time: 12:Ol PM ROA Report 
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Gerald Angelo Barcella. Plaintiff vs State Of Idaho, Defendant 
















BOOTH Order re: stipulation to extend briefing deadlines John P. Luster 
PARKER Brief in Opposition to Amended Petition for Post John P. Luster 
Conviction Relief 
BAXLEY Brief in Response to Brief in Opposition to John P. Luster 
Amended petition for Post-Conviction Relief 
BOOTH Decision On Petition for Post-Conviction Relief John P. Luster 
CANTU Affidavit of Michael G. Palmer in Support of John P. Luster 
Defendant's Motion to Appoint State Appellate 
Public Defender 
LSMITH Motion to Appoint State Appellate Public John P. Luster 
Defender 
LSMITH Appeal Filed In District Court John P. Luster 
LSMITH Notice of Appeal John P. Luster 
BOOTH Order for appointment of state appellate public John P. Luster 
defender 
LSMITH Amended Notice of Appeal John P. Luster 
BOOTH Order to prepare transcript John P. Luster 
ROBINSON Notice of Lodging Transcript Betty Sitter John P. Luster 
5-29-2007 5-30-2007 
CANTU Notice of Lodging Transcript 08/04/08 John P. Luster 
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Gerald A. Barcella # 56305 
ICI-0; A-Block 
~ospital North Drive # 23 
Orofino, Idaho 83544 
Petitioner in Pro Se 
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DI'STRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI 
GERALD A. BARCELLA, ) 
Petitioner, ) 
vs. ) PETITION FOR POST CONVICTION 
RELIEF 
STATE OF IDAHO, ) 
Respondent. 
) 
COMES NOW, the Petitioner Gearld A. Barcella in pro se 
and pursuant to Idaho Code 5 19-4901 et. seq. hereby seeks relief 
for the reasons and upon the grounds as set forth herein and 
further based upon the files and records of this Court. 
1. Petitioner was charged and convicted by a jury of his 
peers of First Degree Murder and a deadly weapons' enhancement 
on or about December 17, 1997 in the above Court. 
2. During the course of the trial the Honorable John H. 
Bengsten presided. 
3. On or about, November 10, 1998 a sentence of thirty 
PETITION FOR POST CONVICTION RELIEF. . . . . PAGE 1. 
001 
( 3 0 )  years to life was imposed by the Honorable Bengsten for 
c < x , ~  9 -- ~ s j  ?t 2 
the crime of First Degree Murder. A,J<,:. f i r . ,  
4. An appeal was taken on December 16, 1 9 9 8  and appellate 
counsel, Molly Huskey was appointed to represent the petitioner. 
5. On September 18, 2000 the appeal was denied by the 
Idaho Court of Appeals and Petitioner sought review which was 
denied by the Idaho Supreme Court on or about January 17, 2001. 
6. Petitioner seeks relief pursuant to I.C. § 19-4901 et. seq. 
in that the convictions and/or sentence was in vizlation of the 
Constitution of the United States and the laws of the state of Idaho. 
7. Petitioner seeks relief pursuant to I.C. § 19-4901 
in that there exists evidence of material facts, not previously 
presented and heard, that requires vacation of the conviction or 
sentence in the interests of justice. 
8. Petitioner seeks relief pursuant to I.C. 5 19-4901 et. seq. 
in that the conviction and sentence is otherwise subject to 
collateral attack upon any ground of alleged error heretofore 
available under any common law, statutory, or other writ, motion, 
petition, proceeding or remedy. 
9. Petitioner hereby reserves the right to amend this 
petition in the event that such is necessary. 
10. Petitioner further requests that he be appointed 
"conflicts' attorney" in that this petition is partially based 
upon the allegations of ineffective assistance of counsel at 
trial and upon appeal. 
PETITION FOR POST CONVICTION RELIEF. . . . . PAGE 2 .  
11. The factual allegations of this petition are hereto 
attached and incorporated as if part of this typed petition. 
-n 
Dated this 4 .' day of August, 2001. 
Gerald A. Barcella, Petitioner 
V E R I F I C A T I O N  
I HEREBY CERTIFY THAT, I have read the petition and attached 
allegations and know the contents to be true and correct based 
upon my own personal knowledge and belief. 
Subswibed to and Sworn before me this 
' day of August, 2001. 
Gerald A. Barcella,Petitioner 
'. . ..... ." 
month day year 
p\ 
Residing yt, fiiL&,. ,@* , Idaho. 
PETITION FOR POST CONVICTION RELIEF. . . . . PAGE 3 .  
ICAI. STATUS ItEI'Olt'r' 
N A M E .  
This rcrron iodicalcs cu~.rcrt~ irtcdic;rJ SI~I I~S,  
ic. UIIJI @ Vuod SCI"ICC\ 
U r r i ~  Scrgc;~iii I.ai111dry 
~IIIII~~C Social \\'or.kc~ 
Rccrcaiion C o ~ ~ i r o l  
OW Security 
004 
A lISB1 Idaho State Bar -525 West Jefferson P 0 Box 895 Bolse, Idaho 83701 PH (208) 334-4500 FAX (208) 334-4515 
OFFICE OF BAR COUNSEL April 18,200 1 
Michael J. Mhs 
Bar Counsel PERSONAL AND CONFIDENTIAL 
Juiia A. Crossland 
Assistant Bar Counsel Gerald Barcella 
Christina R. Awadalla 
Investigator #56305, ICI-0 
C. A. "Connie" Wold 
Unit A-3-245-A 
Investigator Hospital North Dr. #23 
sue N ~ ~ S O "  Oroho,  ID 83544 
Adm$nlStrabve Assistant 
Julle it Uwstey m: Compiainr vs. ivIoiiy Huskey 
AdmmlStratme Assistant 
I ISB File No. 01-C144W 
I 
Dear Mr. BarcelIa: 
This is to acknowledge receipt of your recent correspondence to the Idaho State Bar. 
An investigator and Bar Counsel will review your grievance. Normally, we will be 
back in contact with you within 45 to 60 days. If additional information or 
investigation is needed, the review may take longer. Our office will keep you 
informed about the .progress of our investigation or provide you with a written 
determination in your case. 
Please note that the investigation of a grievance is confidential by rule of the Idaho 
Supreme Court. This means that you should maintain confidentiality about the fact 
that you have filed a complaint with our office (except to discuss it with your current 
lawyer.) This is not a prohibition about discussing the underlying facts - we only ask 
that you communicate about the grievance itself through this office. 
Any legal remedies you may have must continue to be pursued by you through the 
proper legal channels. This office cannot give legal advice. Do not wait for us to 
compiere our investigation before pursuing any private iegai remedies you may nave. 
The Idaho State Bar Lawyer Referral Service may be able to assist you to locate an 
attorney. The phone number is 334-4500, and the cost is not over $35 for the first 
half hour consultation. 
If you have any questions regarding your grievance, please contact Mr. C. A. Wold in 
Bar Counsel's Office. 
Sincerely, 
V 






Patrick M. Braden 
Law Clerk 
JAMES F. JUDD 
DISTRICT JUDGE Resident Chambers 
Kootena~ County Courthouse 
First Judicial District 501 Government Way 
State of Idaho Coeur d4Alene, Idaho 83816-0999 
Telephone 
(208) 769-443 1 
Facsimile 
(208) 664-9370 April 12,2001 
Gerald Barcella #56305 
ICI-0; Unit A-3-245-A 
Hospital North Drive #23 
Orofino. ID 83544 
Re: Post-conviction in some case in the lst Judicial 
District 
Dear Mr. Barcella: 
I am forwarding a copy of your letter to Ms. Husky. Your 
complaints against her should be addressed to her, her  supervisor, 
Ron Coulter, or to the Idaho State Bar. Their addresses are: 
Molly J. Husky Ronaldo A. Couiter Idaho State Bar 
SAPD SAPD P.O. Box 895 
3380 Americana Terrace Ste. 360 3380 Americana Terrace Ste. 360 Boise, ID 83701 
Boise, ID 83706 Boise, ID 83706 
I Very truly yours, 
w a m e s  F. J u d d  
District Judge 
I cc: M o l l y  J. H u s k y  w/enc 
I C o u r t  File 
( C O P Y )  
Gerald Barcella # 56305 
ICI-0; Unit A-3-245-A 
Hospital North Drive # 23 
Orofino, Idaho 83544 
April 2, 2001 
Ms. Molly Husky 
Idaho State Appellate Public Defender 
3380 Americana Terrace, 3rd Floor 
Suite # 360 
Boise, Idaho 83701 
Dear Molly, 
Once again, I am writing you to get my preliminary trial -
and trial discovery transcripts, evidence, etc. 
I am deeply concerned that you have not forwarded such 
despite several phone conversations in which you stated you 
have sent such. I also sent you a formal letter. If I don't 
receive the requested material in 10 days I will be forced to 
contact the Idaho Bar Association, the ACLU and get a court 
order to force you to give me my papers. I cannot file for 
post-conviction relief or an attorney until I have proof to 
present to the court for an evidentiary hearing. So far, 
I've lost 2 months of my 12 month time allotment to file the 
state Uniform Post Conviction Relief and Federal Habeas Corpus 
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- Child Support 
- Notary 
- Photocopies 
- Power of Attorney 
- Notary 
- Photocopies 
, Tort Claim - 
- Photocopies 
Books to Check Out 
Filing deadlineslCourt dates: O / -  3 d - o L  ~ ~ s s C -  c e n v l ' c *  o + 
To get priority you must indicate the dateinatme of any deadlines on every request. Proof of deadline required. 
Briefly describe your issue: /9ff5- hlu lc V ; =.f) 
rk.lls it-& pu L. bLC. o ~ 6 . c :  r c p c r  
0 r 5.3 3 C ; d, - , touvcl .  khrr.c, 
but . 77' c ~ J I  h~ LC 2 0 8 - 3 1 Y - 2 7 1 1  
I do do not have an attomev i t h s  action. 
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71 a c b l e d g e  that the LDOC Par@aI whose assistance i seek n nor an aitomey. The Paralegal cannot glve 
legal advice as to the intent or effect of any document. Any such advice should be sought from a license 
attorney. 
a DJ-,,- 
Paralegal Date 008 
uate xec nc I\ L v LUUI ~ p p t .   ate 1 ime Kecora r w cs 
, , 
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/ d &L L ( c IDOC #: 56301 Housing Assignment: fi-q? qx-p 
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Power of Attorney 
- Notary 
- Photocopies - Tort Claim 
- Photocopies 
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I 
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legal advice as to 
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adopted: 12 /90  
ICI-0 Offender 
INMATE CONCERN AND INFORMAL BZSOLUTION 
Inmate Name: G k - r ~ \  8 m r c e  I I 
Housing Block and Cel l :  &-3 / 2 4s-A Date: 




I '"' i 
( C O P Y )  
G e r a l d  B a r c e l l a  # 5 6 3 0 5  
I C I - 0 ;  U n i t  A - 3  
H o s p i t a l  N o r t h  D r i v e  # 2 3  
O r o f i n o ,  I d a h o  8 3 5 4 4  
M a r c h  5 ,  2 0 0 1  
M s .  M o l l y  H u s k y  
I d a h o  A p p e l l a t e  P u b l i c  D e f e n d e r  
3 3 8 0  A m e r i c a n a  T e r r .  
T h i r d  F 1 o o r ; S t e  # 3 6 0  
B o i s e ,  I d a h o  8 3 7 0 2  
Re: S t a t e  v .  B a r c e l l a ;  C a s e  No. CRF 9 6 - 0 3 1 8 5  
Dear M s .  H u s k y ,  
I am w r i t i n g  t o  a s k  t h a t  y o u  f o r w a r d  my c o m p l e t e  l e g a l  
f i l e s  t o  m e  s o  I c a n  p u r s u e  my p o s t  c o n v i c t i o n  a c t i o n  w h i c h  
I m u s t  e x h a u s t  b e f o r e  g o i n g  i n t o  f e d e r a l  c o u r t  s e e k i n g  h a b e a s  
c o r p u s  r e l i e f .  
W h e r e a s  y o u  a r e  n o  l o n g e r  my a t t o r n e y  o f  r e c o r d  y o u  s h o u l d  
n o  l o n g e r  h a v e  a n e e d  f o r  t h e s e  r e c o r d s  a n d  f i l e s  a n d  t h e y  w o u l d  
g r e a t l y  a s s i s t  m e  i n  t h e  p r e p a r a t i o n  o f  my p e t i t i o n  n o t  t o  m e n t i o n  
s a v e  t h e  t a x p a y e r s  a l o t  o f  m o n e y .  
T h e  r e c o r d s  s o u g h t  i n c l u d e  a l l  d i s c o v e r y ,  l e g a l  f i l e s ,  
b r i e f s ,  r e p o r t s ,  e t c .  
I n  c l o s i n g  I w a n t  t o  t h a n k  y o u  f o r  y o u r  h e l p  w i t h  my a p p e a l  
a n d  t h e  e f f o r t s  y o u  made  t o w a r d s  h e l p i n g  m e  a s  t h e y  a r e  s i n c e r e l y  
a p p r e c i a t e d .  
R e s p e c t f u l l y  Y o u r s ,  
G e r a l d  B a r c e l l a  
c c :  f i l e  
i ( C O P Y )  
Gerald Barcella # 56305 
ICI-0; Unit A-3-245-A 
Hospital North Drive # 23 
orofino, Idaho 83544 
April 9, 2001 
Hon. , James Judd 
Administrative.Judd 
First District Court 
Kootenai County Courthouse 
324 W. Garden Ave. 
Coeur d' Alene, Idaho 83816-9000 
Re: Denial of Legal Files 
Dear Judge Judd, 
I am writing you to ask for your help and intervention. 
I am wanting to file my post conviction petition and, as 
you are aware, have one year limitation to do this and, this 
limitation also comes into play for my federal habeas corpus 
action. 
The problem is my appellate counsel of record, Ms. Molly 
Husky has failed and refused to forward all of my legal files 
and papers to me after I have made numerous requests by letter 
and phone and she has told me she would. Such files and papers 
include trial transcripts, discovery, attorney notes, etc. 
I want my complete records and files so I can adequately prepare 
and file my post conviction petition in the First District Court. 
I realize that you're an administrative judge but, my 
petition will be filed in the First District Court and with 
Ms. Husky refusing to forward me my files when the appeal is 
over and she is no longer my attorney of record, does obstruct 
justice and denies me access to the court. Additionally, she 
has no further use of them and, it would save a considerable 
amount of taxpayer's money. 
Ms. Husky is with the Idaho State Appellate Public ~efender's 
Off ice. 





( C O P Y )  
Idaho State Bar 
525 W. Jefferson 
P.O. Box 895 
Boise, Idaho 83701 
Gearld Barcella # 56305 
ICI-0; Unit A-3-245-A 
Hospital North Drive # 23 
Orofino, Idaho 83544 
April 9, 2001 
C O M P L A I N T  
I am writing to file a formal complaint with the Idaho 
State Bar against appellate public defender, Molly Husky. 
Ms. Husky was appointed by the court to represent me on 
my criminal appeal. The appeal is over with and she is no longer 
my attorney of record. I have called her on numerous occasions 
and have written to her several times requesting all of my legal 
files including, but hbib:i;ldaite@ .tb.'i discovery and attorney 
notes in State v. Barcella, CRF-96-03185 and my criminal appeal, 
Case Number 25216. Such requests were to include all trial 
transcripts as well. 
I requested these files for the of filing.my post 
conviction petition which has a year's statute of limitation 
and, the federal habeas corpus statute, also a year which does 
not toll until after the petition is filed and then, it's only 
for how many m o m w e r e  le'ft on the year. Please refer to 
statutory provisions. 
My complaint is simple; Ms. Husky has lied to me and has 
failed and refused to provide me these records I am entitled 
to thereby obstructing justice and my access to the court. 
Would you kindly order.her to forward my files to me and 
take appropriate action against her for violation of ABA and 
State Bar rules and regulations ? 
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IN THE SUPREME COURT OF THE STATE OF ILAHO 
STATE OF IDAHO, 1 
VS. 
1 
Plaintiff-Respondent, ) NO. 25216 
GERALD A. BARCELLA, j APPELLANT'S BRIEF 
) 
Defendant-Appellant. ) 
BRIEF OF APPELLANT 
APPEAL FROM THE DISTRICT COURT OF THE FIRST JUDICIAL 
DISTRICT OF THE STATE OF IDAHO, IN AND FOR THE 
COUNTY OF KOOTENAI 
HONORABLE JOHN H. BENGSTON 
District Judge 
I RONALD0 A. COULTER MYRNA A.I. STAHMAN 
State Appellate Public Defender Deputy Attorney General 
I 
State of Idaho Criminal Law Division 
P.O. Box 83720 / 
KEVIN J. WLADYKA Boise, Idaho 83720-0010 
I 
Deputy State Appellate Public Defender (208) 334-4534 
Chief, Appellate Unit 
MOLLY J. HUSKEY I Deputy State Appellate Public Defender 
P.O. Box 83720 
I Boise, ID 83720-0005 (208) 334-2712 /' 
ATTORNEYS FOR ATTORNEY FOR 
PETITIONER-APPELLANT RESPONDENT 
A Mistrial Based On The Statements Of George Lane, 
Allowed The State To Untimely Disclose Twenty-Seven 
Pages Of A Transcript Of Rikki Bobo, And Prohibited 
.................... Adequate Cross Examination Of Rikki Bobo And Ken Thrift 21 
A. Introduction .................................................................................... 21 
B. Standard of Review ................................................................... : .. 21 
C. The District Court Committed Reversible 
Error By Admitting The Testimony Of George Lane, 
Who Testified That Mr. Barcella Admitted To Two 
Other Shootings ................................................................................... 22
D. The District Committed Reversible Error By 
Allowing The State To Untimely Disclose Twenty-Seven 
Paged Of A Transcribed Statement Of Bobo Despite 
........................................................ Mr. Barcella's Discovery Request 28 
E. The District Court Committed Reversible Error 
When It Prohibited Mr. Barcella From Adequately 
Cross Examining Three Of The State's Witnesses .............................. 32 
1. The District Court Committed Reversible 
Error When It Prohibited Mr. Barcella From 
Inquiring lnto Bobo's Custody Status To Determine 
Her Bias And Motive For Testifying ................................................. 38 
2. The District Court Committed Reversible 
Error When It Prohibited Mr. Barcella From 
lnquiring lnto Ken Thrift's Prior Criminal Record 
.................................................... As A Bias Or Motive In Testifying 40 
3. The District Court Committed Reversible Error 
In Preventing Mr. Barcella From Establishing 
Agrifoglio's Bias And Motive For Testifying Through 
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STATEMENT OF THE CASE 
Nature of the Case 
Gerald Barcella appeals from the judgment and sentence, claiming the 
district court: 1) committed clear error when it improperly admitted preliminary 
hearing testimony; 2) committed reversible error when it refused to grant a 
mistrial; 3) erred as a matter of law when it refused to grant a new trial: and 4) 
abused its discretion when it imposed an excessive sentence. Mr. Barcella 
submits these trial errors were so prejudicial and of such significance that he was 
denied his right to a fair trial under the Sixth and Fourteenth Amendments to the 
United States Constitutions. 
Statement of the Facts and Course of Proceedinas 
On April 3, 1995, William Smith, the landlord of the boarding house where 
Mr. Barcella lived, was murdered. (R., pp.3-4.) On April 4, 1995, Mr. Barcella 
was arrested and charged with an unrelated federal firearms offense. (R., pp.6- 
7, Tr,. p.269, Ls.18-25; p.728, Ls.7-10.) While in the Latah County jail f i r  the 
offense, Mr. Barcella met another inmate named Robert Agrifoglio. (Tr., p.1327, 
Ls.4-13.) Approximately a year after Mr. Smith's death, and while incarcerated 
on the firearms charge, Mr. Barcella was charged with the murder of William 
Smith. (R., pp.3-5.) At the preliminary hearing, Agrifoglio was a witness for the 
State and testified against Mr. Barcella. (Tr., p.1362, Ls.17-21.) At trial, 
Agrifoglio refused to testify so the district court declared him unavailable. (Tr., 
p.1347, Ls.15-21.) The district court then allowed Agrifoglio's preliminary hearing 
testimony to be read into the record at trial. (Tr., p.1347, L.15-p.1350, L.ll.) 
In Mr. Barcella's case in chief, Mr. Barcella offered the testimony of Mark 
Durant, a defense investigator assigned to Mr. Barcella's case. (Tr.,1659, L.15 - 
p.1660, L.17.) Mr. Durant would have testified that between the time of the 
preliminary hearing and the trial, Agrifoglio called Mr. Durant several times, and 
told Mr. Durant that the State had pressured and threatened Agrifoglio to testify. 
(Tr., p.1659, Ls.15-25.) When Mr. Durant asked Agrifoglio whether his 
preliminary hearing testimony was truthful, Agrifoglio asserted the Fifth 
Amendment right against self-incrimination. (Tr., p.1659, L.15 - p.1660, L.17.) 
The State objected to the testimony of Mr. Durant, claiming that if the testimony 
was admitted, the State would not be able to cross-examine Agrifoglio regarding 
the subsequent conversations. (Tr., p.1660, Ls.6-17.) The district court refused 
to allow the testimony of Mr. Durant. (Tr., p.1662, L.1.) 
During the testimony of two other State's, witnesses, Rikki Bobo and 
Kenneth Thrift, Mr. Barcella wished to impeach the testimony of each of the two 
witnesses. Mr. Barcella wanted to inquire into Bobo's incarceration at the time of 
trial. (Tr., p.680, L.16 - p.681, L.14.) Mr. Barcella also wanted to question her 
about where she had obtained the civilian clothes and the makeup to wear at the 
time of testifying. (Tr., p.680, Ls.16-25, p.683, Ls.2-5.) Mr. Barcella wished to 
question Thrift on his prior record, consisting of 94 arrests, 42 of which were 
felony charges. (Tr., p.536, Ls.7-10.) The district court prohibited both inquiries, 
ruling that Bobo's custody status had nothing to do with her truth or veracity and 
that Thrift's prior record was outside the scope of Idaho Rules of Evidence 
(I.R.E.) 609. (Tr., p.683, Ls.7-14, p.539, Ls.22-25, p.540, Ls.12-20, p.553, L. 17 - 
p.554, L.7.) 
Also in the course of the State's case in chief, the State admitted 
testimony of its witness, George Lane, who testified that since Mr. Barcella had 
committed two other shootings and gotten away with it, Mr. Barcella thought he 
would get away with this crime. (Tr., p.1184, L.24 - p.1185, L.2.) Mr. Barcella 
moved for a mistrial, stating that Mr. Lane's testimony was so prejudicial there 
was no way the jury could disregard it in reaching a verdict. (Tr., p.1185, L.16 - 
p.1194, L.25.) The district court denied the motion, ruling that the best the court 
could do was give the jury a curative instruction to ignore the testimony. (Tr., 
p.1213, L.15 - p.1219, L.2.) After the jury returned from its deliberations, it found 
Mr. Barcella guilty of murder in the first degree. (R., pp.700-702.) Mr. Barcella 
was sentenced to a unified life sentence with thirty years fixed. (R., pp.700-702.) 
Based on the above evidentiary rulings, Mr. Barcella again moved the 
court to declare a mistrial. (Tr., p.1201, L.7 - p.1206, L.21.) When that was 
denied, Mr. Barcella subsequently requested a new trial. (R., pp.591-598.) That 
motion was also denied. (R., pp.622-628.) It is from those decisions that Mr. 
Barcella timely appeals. (R., pp.709-713.) 
ISSUES 
1. Did the district court commit clear error when it permitted the State to read 
into the record the prior testimony of Robert Agrifoglio without determining 
whether such testimony met the statutory provisions of I.C. 5 9-336, I.R.E. 
804(b)(l), or applicable case law? 
2. Did the district court commit reversible error when: 
a. it refused to grant a mistrial based on the statements of the 
State's witness, George Lane, who stated that Mr. Barcelia 
had "gotten away with" two other shootings and would get 
away with this one? 
b. It refused to grant a mistrial when, five days into trial, it 
allowed the State to disclose twenty-seven pages of a taped 
interview of Rikki Bobo, one of the State's primary 
witnesses, which had not been disclosed prior to trial, 
despite Mr. Barcella's discovery request? 
c. It refused to grant a mistrial based on Mr. Barcella's 
allegation that his right to confront witnesses, pursuant to the 
Sixth Amendment to the United States Constitution, was 
violated when the district court prohibited adequate cross- 
examination of two of the State's witnesses, Rikki Bobo and 
Kenneth Thrift? 
3. Did the district court commit error when it refused to grant Mr. Barcella's 
motion for a new trial on the grounds that the effect of, the trial errors 
asserted in Arguments I and 11, both singularly and cumulatively, deprived 
Mr. Barcella of a fair trial pursuant to the Fourteenth Amendment to the 
United States Constitution? 
4. Did the district court abuse its discretion when it imposed a life sentence 
with thirty years fixed? 
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Gerald .4. Barcella was found of the 1995 murder of Wifiam Sxniti.. Barcelia 
ap?e&s 5 s  con-qictiori for %-st dng~ee illwdex, contezding that bid enors.res,d~ed .m the deniaj 
of a fair trial. Whilewe find that a number of errors occurred during the trial, we conclude that 
these errors were, individually and curnnlativel~, harmless beyond a reasonable doubt. 
L 
GENERAL FACTUAL AND PROCEDURAL BACKGWOTrn 
The state's evidence at mal set forth the following fact scenario: On the evening of April 
2, 1995, Earcella iol& Kenneth M - h i s  d&g buddy for the evening, Virginia Smeltzer- 
the bartender ai the Watering Hole bar in Coeur d'klene, and Brad Babie that he intended to b1: 
Smith, the elderiy manager of the Hsnnony House apanments where Earcella resided. 
Returning to Barcella's room at the Harmony House apartments after the Watering Hole 
closed, Barcella and Thrift noisily entered the building and went into Barcella's one-room 
apartment, across the hall from Smith's room. There, they continued to drink accompanied by 
the noise of the radio and television. Smith, through the door, told Barcella to turn the volume 
down. Barcella begrudgingly complied. Some time later, while Thrif3 returned to his room next 
door to get some cigarettes and more beer, Barcella entered Smith's room and bludgeoned him in 
the head with a pulaski.l When Thrift came back, about five minutes later, Barcella was at 
Smith's door, across the hall, wiping opthe doorknob with his bandana. 
Back in Barcella's room, Barcella told Thrift that he had killed Smith. The two 
continued drinki~g beer until about 4:30 a.m. and then left to get breakfast at Denny's 
Restaurant. From there, Barcella called his girlfriend Rikki Bobo. He told her to get over to - 
Demy's and that he had killed Smith. Once she arrived, Barcella again told Bobo and Thrift that 
he killed Smith by striking him in the head three times with a pick ax. 
After visiting wit.  Barcella and Tbrift at Denny's for nearly an hour, Bobo returned to 
Barcella's room at Harmony House. There, she noticed that Barcella's pulaski was not in his 
room. When Barcella arrived, Bobo, with Barcella's approval, wrote out a note addressed to 
Smith requesting a receipt for Barcella's rent payment. Barcella told her that the note was a 
good idea because it would make the police believe that Barcella thought Smith was still alive. 
Bobo slipped the note under Smith's door. - 
 ate; that afternoon, Peter Cooper, the owner of the Hvmony House apartmehts, - 
discovered Sinith's body. Smith had several large headwounds and smaller wounds in his chest. 
A puiaski v7m found under a piece of carpet s M e d  lander Smith's bed. D~uriig the homiciile 
investigation, officers discovered that Barcella, a convicted felon, possessed firearms in his 
room. While in jail on a charge of being a felon in possession of a iireann, Barcella was charged 
with first degree murder for the killing of Smith, LC. $5 18-4001 - 18-4003. 
At the preliminary hearing, Robert Agrifolio, a convicted defendant in an unrelated 
burglary case, testified that in September of 1995 he occupied a jail cell adjacent to Barcella's 
1 A pulaski is a single bit axe with an adze shaped hoe blade extending from the back. 
WEBSTER'S THIRD NEW INTERNATIONAL DICTIONARY I 839 (i993). 
cell in the Latah County Jail. After identif4lng Barcella, Agrifolio testified that, while in the 
jail's recreation yard, Barcella told him he hit Smith in the head with an ax because he believed 
Smith had killed his puppy. A,grifolio was cross-examined extensively about his prior 
convictions, his conversations with Barcella, and his reason for testifymg. Agrifolio testified that 
he was under subpoena and denied being a jailhouse snitch or getting any benefit from testifying 
against Barcella. 
Barcella was bound over to district court for trial on the charge of murder in the first 
degree. At trial, the state called twenty-two witnesses including investigating officers, medical 
a?:~"s~ tbe V!zter;ig Hale bxiiezder, +ke &pa%aens O-=ci, several apartment residents, Eobo, 
Thrift and two jaiul~use informants-Agrifolio and George Lane. 
Before calling Thrift, the state attempted to preclude impeachment through ~hr i f t ' s  prior 
,- . , .  
criminal convictions. In part, B&cella sought to impeach Thrift.by introducing evidence of his 
criminal history,. arguing that Thrift is per se untruthfkl because honest people do not get' arrested 
ninety-four times, forty-two of which were for felonies. The trial cburt ruled that Thrift's only 
felony convictions in the last ten years were two DUIs, not crimes relevant to truth md veracity 
under I.R.E. 609.- Thrift testified that Barcella owned a pulaski When he moved into the 
Harmony House apartments, that Barcella had several times threatened to kill Smith, and that he 
had seen Barcella wiping off Smith's doorknob with a bandana when Thriff came out of his room 
with more beer. Thrift also stated that Barcella admitted to killing Smith once he and Thrift _ - 
returned to Barcella's room to drink more beer and, again, afier he and Tbrift arrived at Denny's 
Restaurant for breaicfast early the next morning. 
Bobo also testSed that Barcelia ovized a pdaski ;ivhen he moved rnro the Harmony 
House apartments. She further testified to Barcella's admissions to killing Smith and 
acknowledged that she had written a note about rent payment that was slipped under Smith's 
door to prevent police attention from focusing on Barcella. After challenging Bobo's credibility 
by questioning her about a plea deal on a recent DUI charge and the state's grmt of immunity 
I 
regarding her writing the rent pay me^ note, Barcella also sought to inquire about her status as a 
; 
jaii inmate and why she was allowed to testify in civilian clothing and makeup. The court 
I sustained the state's objection to this line of inquiry. 
The state then attempted to dcali A,gifolio as its next witness; however, the bailiff reported I 
thzr Agrifolio had told the jailers that he refused to testify. Agrifolio was brought into court from 
the jail and questioned. After he indicated that he did not want to testify, the court appointed 
counsel for Agrifolio so that he could obtain legal advice before fhally deciding whether or not 
to testify. A day later, Agrifolio's counsel informed the court that Agrifolio would not testify. 
The district court determined that Agrifolio was unavailable. Four days later, the court, over 
Barcella's objection, permitted Agrifolio's preliminary hearing testimony to be read into the 
record. 
The state's twentieth witness, Lane, also a jailhouse witness, testified that Barcella had 
admitted to killing his apartment manager by hitting him in the back of the head because the 
manager was nagging him about making too much noise. Lane t e sded  that Barcella said a 
witness, his drinking buddy, had seen him come out of the manager's apartment on the night of _ 
the murder. Lane testified that Barcella was not womed about being prosecuted because in the - 
past he had shot a couple of people and was never convicted. Barcella immediately objected and 
moved for a mistrial on the grounds that the state has elicited testimony about prior bad acts in 
violation of LRE. 404. The district court denied the motion for a mistrial and instructed the jury 
to disregard Lane's last statement. 
Bkcilla also sought a mistrial on the ground that the state made a late disclosure of the 
&st twenty-seven pages of the transcript of Bobo's statement to the police. The court denied the 
motion, suggesting Barcella could avoid any prejudice caused by late disclosure by recalling 
Bobo as a witness. Barcella declined to do so. - 
The trial co& denied Barcella's motion for 3 judgment of acquittal made at the close of 
the stak's case. During Barcella's case-in-chief,' Barcella did not testify. After presenting 
. . 
several character -witnesses in defense, E,=ceEa soilght to iiikodxce testimony kom Kootenai 
County Public Defender's Office ~nvestigator Mark Durant. Durant was to testify that Agrifolio 
had recently made several unsolicited telephone calls to him, stating that he-Agrifolio-had 
been pressured into testifying at the preliminary hearing and, that when asked if his preliminary 
hearing testimony had been truthful, Agnfolio had said he would "take the Fifth Amendment on 
that." The state objected and the court, without explanation, disallowed Durant's testimony. 
The jury returned a verdict of ,dlty to first degree murder and found that BarceIla had 
used a deadly weapon in the commission of the murder. Barcella filed a motion for new trial re- 
raising the issues he had raised at trial-Lane's blurt about Barcella having shot two people in 
the past and gotten away with it, the laze disclosure of the &st nventy-seven pages of Bobo's 
statement to the police, the admission of Agrifolio's preliminary hearing testimony, the trial 
court's preclusion of Duant's impeachment of Agrifolio's preliminary hearing testimony, and 
the court's refusal to allow Barcella to inquire into Thrift's record of prior arrests to impeach him 
for lack of truthfdness. The district court denied Barcella's motion for a new trial, explaining 
that Barcella had failed to demonstrate prejudice from the state's late disclosure of a portion of 
Bobo's statement to the police and that Lane's "couple of shootings" blurt had been dealt with by 
instructing the jury to disregard that statement. The court also ruled that Agrifolio's purported 
refusal to testify made him unavailable, allowing his preliminary hearing testimony to be read 
i-i;s 315 iecor1, that 1.R.E. SO9 did not p e ~ ~ x  Baiceiia w impeach. T i  uith his prior arrests, 
and that Barcalla had made no offer of proof regarding impeachment of AgrifoIio's preliminary 
hetiring testimony. 
- 
. The state filed a notice of intent to seek the'death.penalty, and' a hearing Was held on . 
aggravating and mitigating circumstances. The district court found that the state had failed to 
I prove the existence of any statutory aggravating circumstance beyond a reasonable doubt and 
1 thus the death penalty could not be imposed. At sentencing, the district court imposed a term of 
life imprisonment, with thirty years fixed. The court denied Barcella's I.C.R. 35 motion for 
I 
reduction of the sentence. Barcella appeals. 
11. 
GENERAL STANDARD OF REVIEW 
In this . appeal, . we must .first determine whether the trial errors alleged by Barcella are 
actual errors; and second, whether any such errors, singularly or cumulatively, require the. 
jud-gment of conviction to be vacated. A-2 eiror >i defect in a ci%ni!ial n;,al &at does not affect 
-. 
the defendant's substantial rights will not necessitate a new trial. I.C.R. j2; State v. Pizzuto, 119 
Idaho 742, 753, 810 P.2d 680, 691 (1991) overruled on other grounds State v. Card, I21 Idaho 
425, 825 P.2d 1081 (1991). Accordingly, convictions will not be set aside for errors or defects 
that have little, if any, likelihood of having changed the results of the trial. Chapman v. 
Ccil$%rnia, 386 U.S. 18, 22 (1967); State v. Garcia, 100 Idaho 10S, i l l ,  594 P.2d 146, 149 
(1979); State v. Reynolds, 120 Idaho 445,451 n. 5, 816 P.2d 1002, 1008 n. 5 (Ct. App. 1991). 
"The test for h d e s s  error . . . is whether a reviewing court can find beyond a 
reasonable doubt that the jury would have reached the same result without the admission of the 
challenged evidence." Stafe v. Moore, 13i Idaho 814, 821, 965 P.2d 174, 18: (1998); Giles v. 
State, 125 Idaho 921, 925, 877 P.2d 365, 369 (1994). Where an error concern evidence omitted 
at trial, the test for hannless error is whether there is a reasonable possibility that the lack of 
excluded evidence contributed to the verdict. State v. Harris, 132 Idaho 843, 847, 979 P.2d 
1201, 1205 (1999). 
m. 
TEE DISTRICT COURT'S DENIAL OF BARCELLA'S MOTION FOR A MISTRZAL 
IMMEDIATELY FOLLOWING LANE'S BLURT ABOUT BARCELLA HAVING 
COMMITTED A COUPLE OF SHOOTLNGS IN THE PAST AND REGARDING 
THE LATE DISCLOSURE OF THE FWST TWENTY-SEVEN PAGES OF 
BC)B,-~?S ~ ~ ~ r & - ~ r l r n  inn m r m  r - v  - i i l l \  1 1 v in.& ~ULIZE 
A. Standard Of Review 
In criminal cases, motions for mistrial are governed by 1:C.R. 29;1,, which provides in 
part that "[a] mistrial may be declared upon motion of the defefkddant, when there occurs during 
the trial an error or legal defect in the proceedings, or conduct inside or outside the courtroom, 
which is prejudicial to the defendant and deprives the defendant of a fair trial." Our standard for 
review of a refusal togrant a mistrial is well established: 
[qhe  question on appeal is not whether the trial judge reasonably 
exercised his discretion in light of circunistances existing when the mistrial 
motion was made. Rarher, the question must be whether the event which 
precipitated .the motion for mistrial representedreversible error when viewed in 
the context of the full record. Thus, where a motion for mistrial has been denied 
in a c M  case, the 'abuse of discretion' standard is a misnomer. The standard, - .  
more accurately stated, is one of reversible error. Our focus is upon the 
continuing impact dn the trial.of the incident that triggered the mistrid motion. 
The trial judge's refusal to declare a mistrial All  be disturbed only if that 
incident, viewed retrospectively, constit~ted reversible emr.  
State v. Shepherd, 124 Idaho 54, 57, 855 P.2d 891, 894 (Ct. App. 1993) (citing State v. Urquhart, 
105 Idaho 92, 95, 665 P.2d 1102, 1105 (Ct. App. 1983)). See also State v. Cuinn, 114 Idaho 30: 
752 P.2d 632 (Ct. App. 1988); state';. Stoddard, 105 Idaho 169, 667 P.2d 272 (Ct. App. 1983). 
"[The] error will be deemed harmless if the appellate court is able to declare, beyond a 
reasorable doxbt, that there was no reasonable possibility that +Ae evidence cc~tcp1ained of 
contributed to the conviction. Shepherd, 124 Idaho at 58, 855 P.2d at 895 (citing State v 
LePage, 102 Idaho 387,630 P.2d 674 (1981)). 
B. Lane's Blurt About BarceiIa Having Committed Two.Prior Shootings 
Lane testified that he shared a pod (a group of cells) with Barcella in the Kootenai 
County Jail in January or February of 1997. Lane said that Barcella told him he had killed "an 
064 
older guy, a manager of an apamnent building" and that the victim S ta t ed  Barcella by 
complaining about the volume of his radio and television. Lane testified that Barcella told him a 
drinking partner had been around at the time he hit the victim, but Lane could not recall the 
drinking partner's name. When asked whether Barcella had said the drinking partner had seen 
Barcella in the area of the victim's room, Lane said, "Yeah, that he was the only party he was 
womed about." Then, the prosecutor asked, "Did the defendant ever tell you whether he 
believed he was going to be convicted or not?" Lane answered that Barcella said he would not 
be. When asked why, Lane said, "Probably because he had had a couple other shootings under 
his bbeh r r d  be ivm I ? W D ~  c r??'f~?ed." 
Barcella immediately objected and asked, outside the presence of the jury, for a mistrial - 
on the ground that the state had elicited in front of the jury a confession from the defendant that - 
he had twice shot somebody and had gotten away with it---evidence of prior bad acts prohibited 
by I.R.E. 404. Barcella argued that the state had possessed a transcript of Lane's testimony for a 
i 
I 
long time, had spoken with Lane and his attorney and knew about the two prior shootings 
statement, but did absolutely nothing to prevent it from coming in, and that there was no way to 
I 
I 
unring the bell in the jurors' heads. The prosecutor asserted the information was not knowingly 
I adduced and that the expected answer was that Barcella had said, 'Wobody couid prove that I 
I 
I was in that apartment," an answer that appears in the transcript of Lane's police interview. The 
I prosecutor admitted that he prepared his questions from the tianscript of Lane's statement, which . 
I included Lane's comment that Barcella said he ''Pad] shot a couple of peopi- two other times," 
I but not that he had gotten away with it. The prosecutor stated that a copy of the transcript was 
I 
deiivered to Lam and CWI, Lane was told 6 i a ~  b 1vofJ6 be asked quesrions directly from it. 
i However,'he-did not advise Lane about what Lane could or could-not talk about because he did 
not want to give the appearance of coaching Lane. After a recess, the court noted that the 
defense opening statement had already informed the jury they would hear that BarceLla was 
arrested several days after Smith's murder because he had guns in his room and had previously 
been convicted of a felony. The court then denied the motion for a mistrial, explaining: 
Now, I recognize that the  defendant:^ contention or argument in support of 
the morion for mistrial is that the last few words uttered by the witness Lane just 
prior to the objection were . . . gratuirously made. I recognize the defendant's 
concern, and I had some concern, . . . that the state should have taken perhaps 
more steps to caution witnesses as to the areas that they should eschew that they 
should avoid bringing to the atteation of the jury. 
Here, in summary, the jurors anticipated . . . based on defense counsel's 
opening statement, that they would hear some bad things about the defendant's 
prior conduct. And it should come as no surprise to them. 
Now, I've weighed the effect of that statement of Mr. Lane made, against 
all the circumstances in this case and in particular the defendant's anticipation and 
statement to the jury that they are going to hear some bad things about the 
defendant. 
The best I can do is admonish the jurors they cannot find the defendant 
guilty merely because of prior acts on his part that were less than savory. And I 
certainly will make that very strong in &al instructions to the jury. 
The motion for mistrial is denied. 
The court then admonished the jury not to consider Lane's l a ~ i  answer as'evidence and insuucted 
them to "tootally disregard it." The district court later denied Barcelia's motion for new trial or 
jud-gment of acquittal, explaining that it had both admonished the jury to disregard Lane's 
I ".50uple of shootings" statement and formally instructed the jury to disregard the statement. 
I On appeal, the state concedes that Lane's two prior shootings statement was not properly 
I admissible, but argues that its interjection into the trial was harmless error. The right to due 
process does not guarantee a defendant an error-free trial, but a fair one. Bruton v. UnifedStates, 
391 U.S. 123 (1968). Idaho Rule of Evidence 404(b) prohibits the admission of evidence of 
other crimes or wrongs for the purpose of showing a person's character or propensity to commit 
crimes. State v. Vierra, 125 Idaho 465, 471, 872 P.2d 728, 734 (Ct. App. 1994); Guinn, 114 
I Idaho at 34, 752 P.2d at 636. When a motion for mistrial is made, the question is "whether the - ~ 
event which precipitated the motion for mistrial represented reversible error when viewed in the 
context of the full record," i.e., whether Lane's blurt contributed to the verdict in light of all the 
other evidence. Shepherd, 124 Idaho at 57, 855 P.2d at 894; Gziinn, l i 4  I*&i.ho a: 34-35, 752 
Although the intejection of the "couple other shootings" statement was plainly improper, 
we conclude that it was harmless beyond a reasonable doubt.' Lane was the state's twentieth 
witness. Prior to his testimony, the jury had been told by the defense that Barcella had a phor 
I 
I 
2 We dcj not interpret Lane's blurt as meaning that Barcelia was ,&lty of two previous 
murders. 
felony conviction. The jury heard testimony from bartender Smeltzer, bar patron ~ a k i e ?  and 
Thrift that Barcella had told them he intended to kill Smith. The jury also heard testimony from 
Thrifl, Bobo and Lane that Barcella admitted to killing Smith. Thrift and Bobo both testified that 
Barcella owned a pulaski. Thrift also testified that he saw Barcella wiping off Smith's doorknob 
with a bandana when Thr% came out of his room the night Smith was killed. Bobo testified that 
the pulaski was missing from Barcella's room the next day. A pulaski was recovered from under 
the bed in Smith's room. 
As pre~iously noted, an error will be deemed harmless if the appellate court is able to - 
declare, beyond a reasoiiatiie doubt, &at there yas no reasonable possibiiiry that the evidence 
complained of contributed to the conviction. See also State v. LePage, 102 Idaho 387,393, 630 
P.2d 674, 680 (1981); State v. Rupp, 11 8 Idaho 17, 19, 794 P.2d 287,289 ( ~ t .  App. 1990). We 
.- 
are convinced, beyond a reasonable doubt, that even if ~ m e ' s  blurt about prior shooting~ had not 
been heard by thejury, the remaining evidence would have easily led the jury to return a guilty 
verdict. Shepherd, 124 Idaho at 57, 855 P.2d at 894; Guinn, 114 Idaho at 34-35, 752 P.2d at 
636-37. Given the totality of admissible evidence, and when viewed in context of the full record, 
Lane's b l k  did not contribute to Barcella's conviction. Accordingly, the district court correctly 
denied Ba-cella's motion for mistrial. Additionally, the district court properly denied Barcella's 
motion for a new trial as to this ground. 
C. The Late Disclosure Of The First Twenty-Seven Pages Of Bobo's Statement To The _ .  
Police 
Where the late disclosbe of evidence forms the basis of an alleged due process violation, 
the defendmt nust show the late disclosure to have been so prejudicial tc the defedant's 
preparation of his or her case thaia fairtrial was denied. State v. Tapicz: 127 Idaho 249,255, 899 
P.2d 959, 965 (1995); State v. Canelo, 129 Idaho 386,389, 924 P.2d 1230, 1233 (Ct. App. 1996). 
To prove prejudice, a defendant must show there is a reasonable probability that, but for the'late - 
disclosure of evidence, the result of the proceeding would have been different. Tapia, 127 Idaho 
at 255, 899 P.2d at 965. 
3 Bakie testified that he heard Barcella threaten to kill Smith ten times on the evening of 
April 2, 1995. 
After Bobo had testified, the state found and disclosed to the defense the first twenty- 
seven pages of a transcribed taped statement Bobo had made to the police. Barcella made a 
motion for mistrial on this ground, arguing that "for the state to give us twenty-seven pages of a 
transcript between their main witness and police directly related to this crime, after the witness 
has testified and five days into trial, is fundamentally prejudicial." The state responded that a 
copy of all the tapes had been copied for the defense long before trial. Barcella maintained that - 
? 
his discovery request included all tapes and that he never received the tape from which the 
transcript was made. 
The trial court reviewed the twenty-seven page transcript and thereafter stated: 
Maybe [the company that copied the tapes] didn't give them the tape. The 
onii way to solve this, and I think it's got to be resolved to afford the defendant 
the opportunity to further examine Ms. Bobo. I will deny a mistrial. I will just 
explain to the jurors that Ms. Bobo is going to be further cmss-examined, and 
then based on whatever her testimony is, you will have the opportunity . . . to 
examine her then. 
Rather than calling Bobo as a witness, Barcella requested leave to enter into a stipulation 
with the state to read into evidence the fact that Bobo told the police that when she got to 
Denny's Restaurant the waitress picked up Barcella's plate at 7 a.m. The court granted 
Barcella's request, and pursuant to the stipulation, informed the jury that: "When Rikki Bobo 
arrived at Denny's on the morning of April 3, 1995, Gerald Barcella and Kemeth Thrift were 
eating and a waitress took their plates around 7 [a.m.]. That is an established fact in this case." - . 
Assuming, without deciding, that the state did commit a discovery violation, Barcella has 
f d e d  to show how he was prejudiced by this violation. The defense was afforded the 
opportunity to re-examine Bobo. Any information the defense wished to bring out was available 
on re-examination of Bobo in front of the jury. The defense declined to do so and instead 
availed itself of the opportunity to present the above stipulation to the jury. Given that Barcella 
did not recall Bobo as a witness and only elected to offer the above stipulation, Barcella has 
failed to establish that, but for the late disclosure of the twenty-seven page transcript, there was a 
reasonable probability that the result of the trial would have been difrerent. I.C.R. 16; Tapia, 
127 Idaho at 255, 899 P.2d at 965; Canelo, 129 Idaho at 589, 924 P.2d at 1233. Thus, any 
discovery violation by the state w a  harmle~s .~  State v. Marek, 112 Idaho 860, 868, 736 P.2d 
1 3 4  1322 (1987) (lack of showing prejudice &om failure to comply with discovery request 
rendered error, if any, harmless); State v. Cochran, 129 Idaho 944, 949-50, 935 P.2d 207,212-13 
(Ct. App. 1997). Additionallyr. the district court properly denied Barcella's motion for a new 
trial as to this ground. 
IV. 
EVIDENTIARY RCZINGS REG.ARDLUG LIMITATIONS ON 
CROSS-EXkmATION OF BOB0 AND THRIFT 
The "[cJontrol of cross-examination of a witness is committed to the sound discretion of 
the trial judge, and absent a showing of prejudice, a limitation of cross-examination imposed by 
a trial judge will not be ovestumedon appeal." Marek, 112 Idaho at 867,736 P.2d at 1321; Stare 
v Pierce, 107 Idaho 96, 104,685 P.2d 837,845 (Ct. App. 1984). 
Before Bobo was called to the stand and sworn, the state moved to prohibit the defense 
from inquking into the fact that Bobo was in jail. The state represented that she had been 
arrested the day before on two misdemeanor warrants in Kootenai County and one misdemeanor 
wanant from Shoshone County, all for failures to appear andlor pay fines. Barcella sought to 
challenge Bobo's veracity by eliciting evidence that she was residing at the jail. He argued that, 
to prevent a misrepresentation to the jury, he should be allowed to elicit testimony showing that 
she was in jail and that the prosecutor let her put on civilian clothes even though the jail did not 
allow such. The state objected to the defense's proposed inquiry. The court rejected Barcella's - 
offer of proof on that point as not relevant to truth and veracity. 
Bobo then testit-ed to Barcella's admissions of murder md his ownerslCp of a pulaski 
when he moved into the Harmony House apartments. Barcella fully cross-exammed Bobo on an 
immunity agreement regarding a possible accessory charge and Bobo's recent DUI, reduced 
from a felony to a misdemeanor because one of her prior convictions was not constitutionally 
valid. However, Barcella was not allowed to inquire into her residence at the jail and ask why 
she was allowed to testify in civilian clothing and makeup. 
As stated in State v. Araiza, 124 Idaho 82,91, 856 P.2d 872, 881 (1993), exposure of the 
4 Barcella has failed to include pages one through twenty-seven of the Bobo statement 
transcript in the appellate record. 
witness's motivation in testifymg is always a proper and important function of the 
constitutionally protected right of cross-examination. However, the mere fact that Bobo was in 
jail and allowed to testify in civilian clothes was, at best, only marginally relevant and well 
within the trial court's discretion to control under I.R.E. 403. A trial court may reasonably limit 
cross-examination that is marginally relevant. Id. (citing Delaware v. Van Arsdall, 475 U.S. 673, 
679 (1986)). This is especially true where, as here, Barcella was extended considerable latitude 
in exploring Bobo's possible bias and motive. Accordingly, we conclude that the court did not 
abuse its discretion in this regard. 
Barcella also sought to impeach Thrift with his prior record of ninety-four arrests, 
arguing that he was per se untruthfuI because an honest person wouId not have that many arrests 
for serious crimes. The court asked if Barcella sought to attack Thrift's character under I.R.E. - 
609, which permits impeachment by evidence of a prior felony conviction where the nature of 
the conviction is relevant to truthfulness and the conviction is not more than ten years old. 
Counsel for Barcella asserted that there were other rules under which Thrift's credibility could be 
impeached. When asked what character evidence would be offered, counsel said "[tlhat he has 
been arrested ninety-four times, including forty-two felonies." Thereafter, the court ruled that 
Thrift had only two felony convictions within the last ten years, both DbZ's, that neither was 
indicative of lack of credibility, and that neither had probative value. 
The district court's ruling was consistent with IRE.  609(a), which prohibits the - 
admission of prior convictions that are not relevant to credibility. Furthermore, while I.R.E. 
609(b) allows the use of prior convictions over ten years old upon adequate prior notice to the 
opposiilg party, Barcella provided no such notice. Accordingly, we conclude that the trial court 
did not improperly restrict the cross-examination of Thrift. 
v. 
ADMISSION OF AGRIFOLIO'S PRELIMINARY HEARING TESTIMONY AM) 
TEE EXCLUSION OF DURANT'S IMPEACHMENT TESTIMONY 
A. Th:: Tria! Court's RnIi~g That A&f~!ie Was An Uiis-~ailsblle Witness 
Idaho Rule of Evidence 804(a) defines unavailability for purposes of determining the 
admissibility of former testimony under I.R.E. 804(b)(l) and Idaho Code 5 9-336. Rule 804(a) 
states in pertinent part: 
(a) Definition of Unavailability. "Unavailability as a witness" includes 
situations in which the declarant: 
. . . 
(2) persists in refusing to testify concerning the subject matter of 
declarant's statement despite an order of the court to do so; 
Where a witness maintains his refusal to testify in spite of appropriate judicial pressure, he or she 
is unavailable. State v. Hoak, 107 Idaho 742, 746, 692 P.2d 1174, 1178 (1984) (witness 
unavailable where ordered to testify, refused to do so and held in contempt). See also State v. 
Mee, 102 Idaho 474,480,632 P.2d 663,669 (1981). 
Idaho Rule of Evidence 804(a)(2) and F.R.E. 804(a)(2) use exactly the same language. 
As Professors Mueller and K.irkpatrick explain: 
A declarant is unavailable under FRE 804(a)(2) if he "peisists in refusing 
to testify concerning the subject matter" of his statement despite a court order to 
do so. Typically such unavailability appears when the court overrules a privilege 
claim and tells the witness to answer but he refuses. Sometimes witnesses refuse 
without giving reasons. most often in criminal cases where the prosecutor wants 
their testimony and witnesses are afraid of the defendant, or reluctant to send 
friends to jail, or to be involved in the effort to punish. 
Obviously showing this kind of unavailability involves calling the 
declarant, putting questions that elicit his refusal to answer, and then getting a 
court order directing him to testify. Representing that he will not testify is usually 
not enough, although a clear and careful statement refusing to cooperate is 
sometimes sufficient, and a mere claim of privilege is not the same as refusing to 
testify. Clearly the rule contemplates a refusal to testify despite judicial pressure. 
Usually it is appropriate for the judge ro tell the witness that continued refusal will 
put him in contempt and subject him to incarceration or other punishment, since 
such wamings test the refusal and show an effort to obtain live testimony. - .  
CHRISTOPHER B. MUELLER & LAIRD C. KIRKPATRICK, EVIDENCE § 8.53, at 1002-03 (1995). The 
Advisory Committee notes to subsection (a)(2) of I.R.E. 804 reflect the intent behind the rule- 
that the witness's testimony will be deemed unavailable if the court orders the witness to testify 
and he or she persists in refusing to do so in violation of that order: 
mf the declarant persists in refusing to testify regarding the subject matter of his 
statement despite an order to so testify, he is considered unavailable. This 
situation could arise when the witness refuses to testify under an improper claim 
of privilege. If the court thereby orders the witness to testify and he persists in 
refusing, the -witness will then be considered unavailable for rhe purpose of this 
rule. 
REPORT OF IDAHO STATE BAR EVIDENCE COMMITTEE 5 C 804, p. 2 (1985). A similar intent is 
expressed in the Advisory Committee Note to the federal rule. 
As previously noted, Agrifolio was brought into court and questioned about his purported 
refusal to testify. In response to the court's inquiry, ~ g i f o l i o  said that he did not have a reason 
for refusing to testify, only that he did not want to have anythmg to do with the case against 
Barcella. When the court asked if Agrifolio believed that his testimony might lead to a perjury 
or other c r i n h d  charge, he answered, 'Wo." Agrifolio was then placed under oath and 
questioned by the state. He testified that he had "pretty much made up r i s ]  mind" not to testify 
because he was fe& of retribution for being a snitch. When counsel for Barcella asked if he 
wanted a lawyer, Agrifolio responded "Yes, . . . I feel the need to explore my options." The 
court appointed counsel and Agrifolio was then returned to the jail. 
The next day, counsel for A,gifolio appeared in court, without his client, and explained 
that Agrifolio would not testify under the present circumstances-notwithstanding his status as a 
state prisoner, the court's power to the extent that it could be exerted on him, and the possibility- 
his preliminary hearing testimony might be used against Barcella if he refused to testify. The 
state did not request and the court did not order Agrifolio back into court for a&.%-hand inquiry 
into his purported refusal to testify. Instead, over BarceIIa's objection, the district court ruled 
that Agrifolio's apparent decision not to testif). rendered him unavailable under I.R.E. 804(a)(2) 
and that his prior testimony at the preliminary hearing would be admissible hearsay under I.R.E. 
804(b)(l). Moreover, the state did not immediately move for admission of Agrifolio's 
preliminary hearing testimony, opting to wait until after the presentation of its other witnesses. 
Four days later, the state sought to use Agrifolio's preliminary hearing testimony as 
evidence against Barcella. Again, the state did not request that Agrifolio be brought into court 
for hrther inquiry and ordered to testify. Likewise, the district court did not test Agrifolio's 
resolve by ordering him to testify under the immediate threat of contempt. 
An essential component in a declaration of unavailability under 804(a)(2) is an order 
from the court directing the witness to testify at the time the proponent of the testimony seeks to 
have that testimony admitted. See, e.g., United States v Doerr, 886 F.2d 944, 953-55 (7th Cir. 
1989) (Court's determination that witness was unavailable four days after witness's refusal to 
testify despite order to do so and fhding of civil contempt was improper. The court's failurs to 
inquire as to whether the witness was still recalcitrant at the time the state sought to offer the 
witness's grand jury testimony was error.); United States v Oliver, 626 F.2d 254, 261 (2nd Cir. 
1980) (Faced with a witness who still refused to testify after his assertion of a Fifth Amendment 
privilege was properly denied, the court should have ordered the witness to testify outside the 
presence of the jury and warned that the continued refusal to testify despite the court's order 
would be punishable by contempt.). As set forth above, Agrifolio was not brought back before 
the court on the day the state sought to use his testimony, and so the court never tested his 
purported refusal to testify at that time by ordering him to testify under the immediate threat of 
contempt. "F]t is always possible that a recalcitrant witness who does not respond to judicial 
pressure will testify when ordered to do so rather than face contempt proceedings for refusal to 
obey the court's order."  liver, 626 F.2d at 261. This choice was never put to Agrifolio. 
Accordingly, we hold that the trial court erred in ruling that Agrifolio was in fact an 
unavailable witness without first bringing him back into court and ordering him to testify under 
- ... the direct theat oaf c c z t e ~ ~ ~ ~ t . ~  Agrifo!io was not zil smvdat'ie witness as deG--A LA~i.,.4 ' 07 i.FL~. 
804(a)(2) and the admission of his preliminary hearing testimony was error. - 
B. The Trial Court's Exclusion Of Agrifolio's Subsequent Inconsistent Statements 
Barcella argues that once Agrifolio's preliminary hearing testimony was a;lntted, the 
district court denied him a fair trial by precluding him from establishing Agrifolio's bias and 
motive through the tesrimony of investigator Durant. 
After the district court had admitted Agnfolio's preliminary hearing testimony, Barcella 
sought, in an offer of proof, to introduce testimony from Durant that Agrifolio had voluntarily 
telephoned the Public Defender's Office and told Durant that he felt that he was being pressured 
and threatened with harder prison time to force him to testify. Durant would also testify that 
when he asked Agrifolio if his preliminary hearing testimony was truW, Agrifolio said he - 
would "take the Fifth Amendment on that," which indicated to Durant that Agrifolio's prior 
tezimony had not been truthful. ~urant's statements were set forth in an affidavit assening that 
the phone coriversations n$th Agrifcl.io V , ~ C ~ C  :~ccrded. Barcelia Egaed what wanzed to 
present was evidence that Agrifobhad not been truiAfi11 in his prior testimony. Susraining f ie  
state's objection, the court, withovt explanation, refused to allow Durant to testify. 
Idaho Rule of Evidence 806 provides: 
ATTACKING AND ST2PORTING CREDDILITY OF DECLARANT. 
men a hearsay sta%ment . . . has been admitted in evidence, the 
credibility of the declarant may be attacked, and if attacked may be supported, by 
any evidence which would be admissible for those purposes if declarant had 
5 We would otherwise rule Agrifolio's testimony to have met the requirements of I.R.E. 
804(b)(l). 
testified as a witness. Evidence of a statement or conduct by the declarant at any 
time, inconsistent with declarant's hearsay statement, is not subject to any 
requirement that declarant may have been afforded an oppomtnity to deny or 
explain. 
See also D. CRAIG LEWIS, IDAHO TRIAL HANDBOOK 9 19.9, at 228-29 (1995) (When 
impeachment is done through the use of inconsistent statements, I.R.E. 806 exempts such 
impeachment from the requirement that the declarant have an opportuuity to explain or deny the 
statement.). Although Durant would not have been able to testify to what he thought Agifolio 
meant by ''taking the Fifth," as opposed to letting the jury make the determination, Agrifolio's 
rmsoficited statements to the public defender investigator regarding alleged prosecutorial 
pressures to secure his testimony . goes directly to motive, interest and bias. As stated in 
Delaware v. Van Arsdall, 475 U.S. 673, 679-80 (1986) and Davis v. Alaska, 415 U.S. 308, 316- 
17 (1974), exposure of the witness's motivation in testi@ing is always a proper and important 
function of the constitutionally protected right of cross-examination. 
Accordingly, we hold that the trial court erred in excluding Durant's impeachment 
testimony of Agrifolio's preliminary hearing transcript. Araiza, 124 Idaho at 91, 856 P.2d at 
881; State v. Kenner, 121 Idaho 594,597,826 P.2d 1306, 1309 (1992). 
C. Harmless Error 
Nevertheless, from our review of the entire record, Agrifolio's preliminary hearing 
testimony added little more than a small amount of weight to the massive quantity of evidence of - 
Barcella's guilt that was already before the jurj. His testimony, which included extensive cross- 
examination, contained a few additional details about how Barcella allegedly killed Smith. 
However, its effect was almost entirely corroborative of testimony given by previous witnesses. 
Thus upon the record before us we conclude, beyond a reasonable doubt, that the erroneous 
admission of Agrifolio's preliminary hearing transcript did not contribute to the conviction, 
because the jury would have convicted Barcella regardless. See State v. Cross, 132 Idaho 667, 
669-70, 978 P.2d 227,229-30 (1999). We further conclude that there is no reasonable possibility 
that the erroneous exclusion of Durant's proffered testimony about Agrifolio's subsequent 
statements contributed to the verdict. Accordingly, the errors were harmless beyond a 
reasonable doubt. Barcella was not entitled to a new trial on this basis. 
CKJMULATm ERROR 
As we recently explained in State v. Lovelass, 133 Idaho 160, 171, 983 P.2d 233,244 (Ct. 
App. 1999): 
The doctrine of cumulative error is predicated on the futding of error in 
the first instance. State v. Medina, 128 Idaho 19,29,909 P.2d 637, 647 (Ct. App. 
1996). Although individual errors may be deemed harmless, 'an accumulation of 
such errors may deprive a defendant of a fair trial.' [citations omitted]. 
In order to find cumulative error, this Court must first conclude that there is merit to more than 
one error alleged by Barcella and then concI!de that these mors, whez aggregated, d&ed 
Barcella a fair trial. See State v. G r q ,  129 Idaho 784, 804, 932 P.2d 907, 927 (Ct. App. 1997) 
- 
(defking cumulative error as an accumulation of errors which may be harmless individually but 
in the aggegate operate to deny the defendant a fair trial in violazon of the defendant's 
constitutional right to due process). 
The material errors in this case were Lane's blurt about two prior shootings, the 
admission of Agrifolio's preliminary hearing transcript based upon unavailability, and the 
exclusion of Durant's testimony concerning Agifoiio's unsolicited phone calls to impeach his 
preliminary hearing testimony. As set forth above, analysis of these three errors, in light of the 
full record, leads to the conclusion that, even without the erroneously admitted evidence, there is 
overwhelming evidence of Barcella's guilt. Thus, we are confident, beyond a reasonable doubt, 
- 
that the cumulative effect of these errors did not contribute to Barcella's conviction or otherwise 
affect his substantial rights. The jury would have reached the same result regardless. 
Accordingly, we reject Barcella's cumdative error c!aim. 
VII. 
SENTENCE REVIEW 
Where a sentence is within the statutory limits, the appellant bears the burden of 
demonstrating that it is a clear abuse of discretion. State v. Hedger, 115 Idaho 598, 604, 768 
P.2d 1331, 1337 (1989). A sentence may constitute a clear abuse of discretion if it is 
unreasonable upon the facts of the case. State v. Broadhead, 120 Idaho 141, 145, 814 P.2d 401, 
405 (1991), overruled on other grounds by State v. Brown, 121 Idaho 385, 825 P.2d 482 (1992). 
[A] term of confinement is reasonable to the extent it appears necessary, at the 
time of sentencing, to accomplish the primary objective of protecting society and 
to achieve any or all of the re!ated goals of deterrence, rehabilitation or retribution 
applicable to a given case. A sentence of confinement longer than necessary for 
these purposes is unreasonable. 
Such determinations cannot be made with precision. In deference to the 
discretionary authority vested in Idaho's trial courts, we will not substitute our 
view for that of a sentencing judge where reasonable minds might differ. -An 
appellant must show that, under any reasonable view of the facts, his sentence 
was excessive in light of the foregoing criteria. 
Broadhead, 120 Idaho at 145, 814 P.2d at 405, quoting State v. Toohill, 103 Idaho 565, 568, 650 
P.2d 707, 710 (Ct. App. 1982). Where an appellant asserts that the sentencing court imposed an 
excessively harsh sentence, we conduct an independent review of the record and focus upon the 
nature of the offense and the character of the offender. State v. Hernandez, 12 1 Idaho 1 14, 1 18, 
822 P.2d 1011, 1015 (Ct. App. 1991); State v. Reinke, 103 Idaho 771, 772, 653 P.2d 1183, 1184 
(Ct. App. 1982). With respect to sentences imposed under the Uniform Sentencing Act: - 
the minimum period [of confinement] generally will be treated as the probable 
measure of c o h e m e n t  for the purpose of sentence review. By focusing on this 
period, we do not wholly disregard the aggregate length of the sentence, nor do 
we suggest that a prisoner will be entitled to parole when the minimum period has 
elapsed; but we do recognize that he will be eligible for parole at that time. 
State v. Sanchez, 115 Idaho 776,777,769 P.2d 1148,1149 (Ct. App. 1989). 
Barcella, thuty-eight years old at the time of sentencing, argues that the fixed thirty-year 
portion of his sentence should be reduced to allow Barcella the opportunity to be rehabilitated. 
I Barcella must demonstrate that this' thirty-year period was an abuse of the district court's - 
discretion. Barcella's criminal record contains twenty-one instances of violence against others, 
including assaults, breach of the peace, bar fights and malicious injury to property, spanning a 
period of twenty-one years. The instant offense was the brutai murder of an eideriy kaii man. 
Barcella's reasons for killing him were senseless. He &as irritated at Smith for cagging him 
about being noisy and offensive. The trial court, afier a formal hearing in consideration of the 
death penalty, concluded that the state had failed to prove any statutory aggravating factor 
beyond a reasonable doubt. Nevertheless, protection of society required a substantial sentence 
Therefore, the court imposed a life sentence, with years fixed. We cannot say that the 
i district court abused its discretion in imposing this sentence. 
m. 
CONCLUSION 
As set forth above, although we h d  error in the admission of A,dolio's preliminary 
hearing testimony, in the denial of Barcella's opportunity to challenge the veracity of Agrifolio's 
testimony, and in Lane's blurt about two prior shootings, these errors, both individually and 
cumulatively, were harmless. Additionally, the district court did not abuse its discretion in 
sentencing Barcella to life imprisonment, with thrty years fixed, for first degree murder. 
Accordingly, Barcella's conviction and sentence are affumed. 
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1 1 IN THE DISTRICT COURT OF THE FIRST J'UDICIAL DISTRICT 
I 
2 OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI 
I 
3 * * * * * * * 
4 
5 STATE OF IDAHO, 
6 Plaintiff, 
7 vs . Case No. CRF 96-03185 
GERALD ANGEL0 BARCELLA, MOTION FOR NEW TRIAL/ 
MOTION FOR JUDGMENT OF ACQUITTAL 
Defendant. 
AT: Kootenai County, Coeur d ' Alene, Idaho 
ON: February 20, 1998 
BEFORE: The Honorable John H. Bengtson 
APPEARANCES : 
For the Plaintiff: Office of the Kootenai County 
Prosecuting Attorney 
By: Lansing Haynes 
Chief Deputy Prosecuting 
Attorney 
501 Government Way 
Coeur dlAlene, ID 83814 
For the Defendant: Office of the Kootenai County 
Public Defender 
By: John M. Adams 
Public Defender 
500 Government Way 
Coeur d1Alene, ID 83814 
and 
Tim Gresback 
Attorney at Law 
111 N. 2nd 
Coeur dtAlene, ID 83814 
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1 PROCEEDINGS FEBRUARY 20, 1998. 1:30 P.M. 
2 T/IE COURT: The next matter to come before the 
3 Court is State of Idaho versus Gerald An elo Barcella, 
4 gootenai County Case CRF 96-3185 Thlr ie9 the Qme 
s fixed for hemng of defendant's Motion for ew Tnal or, 
6 in the alternative, Motion for Jud ent of Acquittal. 
8 c o d  
H" 7 For the record, is Mr. Barce la present m 
9 MR ADAMS: Yes, sir, he is present in custod 
lo THE COURT: I recognize hYn, of course, but 
11 want to get d on the record. 
Iy. 
12 Mr. Barcella,has with him his counsel, Mr. John 
13 A d a  and Mr. Tun Gresback. 
14 Representing t$e State of Idaho in this 
1s afternoon's prowdtngs are Deputy Prosecuting Attorney 
16 Lansmg Haynes. Mr. -- Who d l  present the argument on 
17 the motion? 
18 MR. ADAMS: I will, OW Honor. 
19 MR. HAmEs: your Konor, would the court alloy 
20 some brief testimony from Captarn Bergh from the poltce 
21 department to supplement the record wlth respect to some 
22 of the written allegations by the defendant in the 
23 motion? 
24 THE COURT: Let'k hear frst -- let's hear the 
25 argument f i s t  of Mr. Haynes -- excuse me, Mr. Adams. 
eagc 1802 
i X N D E X  1 
2 PLRINTIFT'S WITNESSES: 01 X ReDI RE-X 
3 1. aergh, Charles F. 1818-1 1825-1 
1 















20 20 . THE COURT: You've g0.t- $X snecific grounds that 
21 23 I Gve precis tn m notes, so r think I pretty well 
22 anderstand what dose grounds are. And I assume you are 




24 MR. ADAMS: Yes, ,your Honor. 
25 . THE COURT: All nght. 
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1 E X H I B I T S  
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lo I mean, I looked at the 'ury when they heard 
j,p that and that was it. The m d was over. Literall , the 
-qz-uial was over when the heard Geo e lang (sic sa that 
43 GeqBarcella,ad@tte twopr ior f i l ingsandkt& J 
I+ $0- away with it before and was confidmt he could do 
I 5  It agm. 
16 THE COURT: )'&at was the exact language? We 
17 don't extra transcript. My notes indicate that he had 
18 said he had two prior shootin s I don't recall whether 
19 it was killings -- and that be Liadgopn awa he, 
20 Mr. Barcella, alle ediy sad, accordmg to d. brig (sic) 
21 that, he, ~arcella,%ad been involved in two pnor 
22 shoot~ngs and he hadn't been convicted of either one and 
23 that -- let's see, it went on to say and ,that he 
24 therefore dtdn't belteve that they'd nall hun on this 
25 one, basically. That's what I understood the language to 
WREME COURT NO. 252 16 : 
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1 be. 
2 MR. ADAMS: 1 believe the Court is correct. &d 
3 I think Lan 's (sic) testimony at trial was sub,mnttally 
4 identical t o k s  res onses in the pretrial interviews, , 
s and I believe the dburt was prpvided with a transcript of 
6 that. And I believe thi: Court ts comct, the exact 
7 wording was very sirmlar to he had done two ?nor 
8 shootmgs and gotten away with it. And I don t h n k  
9 there was talk about -- it may have beq  that he went to, 
io trial and got acquitted, but m recollection, and of 
t 1 course the transcripts recall, Xat he had gotten aw?y 
12 with two prior shootin s just lain gotten away with it, 
13 hadn't been caught, an% ho&t that he could get away 
14 with h s  one too. 
15 piE COURT: Doesn't that constitute some 
16 con~ctou~nes~ of guilt on Mr. B m l l a ' s  art to make a 
17 statement llke that? Now I realize, Mr., idams, and I 
18 recall that I had said, wed, you opened it up, the 
19 defense opened it u on theu o ening statement. , h d  
20 there is a doctrine ga t  saves a f,t of ju@e?' fannles, 
21 and that is that sometimes, if the result is nght, you 
22 get the right result but using the wrong theory. And it 
23 appeals to me, or it appears to me, that @esestatempts 
24 by Mr. Barcella were an indication of b s  gutlt. TIES 
25 wasn't offered as character evidence. There was no 
Page 1808 
I question of reputation. This is somethin your client 
2 said to a fellow inmate, and apparent1 t!e 'urors 
3 believed Mr. &ang's (sic) tesbnony. gut thi s was not a 
4 matter, of dealing wth,character or reputation., It was 
5 llke fight, tn a sense, m my tho ts, a consciousness T 6 of guilt. Now that concerns me a out h s .  
7 And entiemen, as of th!.s moment,! do not 
6 intend to from the bench. This is gomg to take me 
9 some more tune. Go ahead. 
lo  MR. ADAMs: I understand. It's a,big decision 
11 in the case. You know, a couple of thmgs under remarks, 
12 our Honor. Fust of all, your remarks as- Mr. 
13 garcella m y  did s,ay that., Of course, we deny he said 
14 it. And ven your mshuctton to the jury that they 
15 were to $sregard that, of course, I couldn't 
16 cross-examine tang (sic) on that because that would be 
17 kind of wa(vin any error. So the fact is we did not 
iri cross-examme on that and a resum bon that m fact 
19 Barcella did say that yo Lang (sic? t h e r e ,  I think, 
20 is an invalid assumption. 
21 Secondly, ou know, when we made the mo'tion, you 
22 did ruie, your 2 onor, that the reason ou were denymng J' 23 the mohon was because ou felt the oor had been opened 
24 to character witness, an 2 there was- never any ruling or 
25 any discussion at that time that this could have been a 
Page 1809 
1 Pty knowledge sort of evidence. All I can do is ar e 
z ased upon the ruliigs and the law that we all ar&t 
3 the time. 
4 The other thing on that, re ardess of whether 
s the Court or the lawyers ,in hin&ighl would look at that 
6 as analo ow to flight evidence, we file pnor to % 7 trial, an%it was heard by Judge Haman efore the Supreme 
8 Court ap ointed you, your Honor, to keep an bad acts 
Ll 9 our An at the tune we argued that motion, f believe it 
lo  was in S tember of last year, we d to the Ju e and T "p; 11 hopefull$ amnot mimpresenting e record, and 
12 wouldn't do that on purpose -: we argued to the Court 
13 that we beheved there were pnor bad acts that Geny bad 
14 committed that the state was aware of. Got in a fight 
1s with a guy in Wallace, had some bird s in his room 
16 when he was a convicted felon, some g g s  like that, and 
17 we asked that the state not be allowed to bring,up pnor 
18 bad acts without adequate notice and opportunity to be 
CondenseIt! 7 ,\TSCRIPT ON APPEAL 
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1 It's the state's burden, if they want to bring up the 
2 prior bad ac!, to say what it is and gve  us not;= and 
3 an opportunt,ty to be heard on that. And I belleve Judge. 
4 Haman's rultn was, well if you guys have got some pnor 
5 bad acts ou18better givdit to the defense, and d the  
6 defen~e &sn1t want it brougQ back out, 1'11 hear your 
7 motion agaln. And that's how it was left. 
6 So, if ou look at t h ~ s  as analo ous to flight 
9 evidence, I gelieve that would have &leen,covered by our 
lo pretnal motion and Judge Haman's pretnal ruling. That 
11 is, if $at's a nor bad act, that I've done Fese 
12 shoottngs so f've made h s  statemqt adrmtttng to these 
13 shootings, that should have been noticed up by the state 
14 for heann outside the presence. And the state should 
15 have said? plan to elicit from this yitness that 
16 Mr. Barcella adrmtted to these requue bad ace. And 
17 then we would have been able to argue. But that wasn't 
18 done. 
19 So that would have been -- even if the state had 
20 puyse ly  elicited to that as analogous to flight 
21 evt ence, Fat  would have been a violation to those 
22 pretnal rulings and pretnal,mobons. And that's'why 
23 defense lawyers bnn pretnal motions U e  9at,  is to 
24 avoid surpnse at ttiaf, so everybody is pla lng on an 
25 equal ground and we all know the ruies. &e don't try 
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1 people by ambush. We are all supposed to know what s 
2 what going in. There are not supposed to be surprises 
3 l i e  that. 
4 THE COURT: I recogniz Rule 801 (d)(2), or 
5 whatever, deals with statements of a party opponent. 
6 And they don't ,conshtute -- those s t a t ~ t s  are not 
7 hearsay. Now, d the state had some evidence to the 
8 effect that Mr. Barcella had indeed committed rior acts, 
9 independent1 of the defendant himself sa ing f did this, 
lo then I think &ere's a real problem here. J u t  where the 
11 defendant s a p  hey, I have done h s  before, two 
12 shoot~ngs he ore I don't know whether they ended up in 
13 deaths or not. But it seems to me th? statqen? of the 
14 defendant ought to be adnussible. It is agmst h s  own 
15 interest. ~e is the one that brought it up. ~ t ' s  not 
16 some conduct of somebody else. 
17 MR. ADAMS: I understand the Court's position. 
r s  hly position would still be that w ' s  404 ev;denq that 
19 was covered by o,ur pretnal motlon and retnal ruhng. 
20 And the bottom line is the state never oRered that as 
21 statement of a p w  o ponent evidence. Mr. Haynes said 
22 that he was s nsed 6 the wtness's statement that, 
23 although he h z t h e  transcnpt and he knew that the 
24 statement had been made, those clams had been made by 
25 the witness in pretrial statements to the police, he was 
Page 1812 
I surprised at that response. That was not the response 
z that he had anticipated from his question. So, 
3 therefore, I think tt begs the question whether this 
4 could have bem offered as -- legitimately offqed and 
s received as a statement ainst intemt, since it was 
6 not. ,And I don't,thiqk a. Haynes ever claimed that at 
7 the bme, and I h n k  d would be less ingenuous to clam 
8 it now. 
s COUR* IS it your clientjs position theq 
lo  that t h ~ s  tatement by Mr. Lan sic) was a surpnse to 
11 the rosecuting attorney? He 8 k ' t  intend to elicit 
12 that. 1:
13 MR ADAMS: I think that was my understanding 
14 from Mr. Haynes' statements at the m e ,  that altho 
15 knew that Lane had made that claim that when Mr. '-2 ne he 
19 heard on that. 
20 And at the heasing, Judge Hman  said what nor B 21 bad acts do you want to be kept out. And we sat . we 
w don't know which ones the state w ~ l l  try to bring tn. I 
23 am not goin to sit here and give away confidences of my 
24 client and tefl them all the pnor bad acts I may know 
25 about. Whether I did or not, I'm not going to say that. 
Page 1807 - Page 1812 STATE OF IDAHO vs. GERALD A. BARCELLA, CASE NO. CRF-96-03 185 
,.,,<*, ~ .yn.n.wn.,.. ;,:-. ..,; *.-. :>,* <,$ \;p ..x-;~.,; **<,,: .., . ...,,..... . .. .+< ... X% .,,,, ~ A,*.* .,> b ,>,-,, :x,.', %$ ,w .,.~,<..,.,,>.,,,~<* at2,,A+y~<p&~o,Ak pi<<t,<:;?tg*>;~*~;:<>,;;;*!$~?2:,;~.~<;.*AQ!>&~*f~$#;J>~.;v;*~~*; $;<# iw..  ah,,,^,, \..%.,.~.%, &",;,,s ... :. *$ , <.,. ,1>,>.~;2~;-'>:,.;*; ':,w ,\s, .  ,... .w=., >..+.'V< -A\*,, ~~;~i;*<,~@~$!~:<*~,j:~;;**&~~?*~*>;.~~~>?~~<~< ,~ 
TRANSCRIPT ON APPEAI 
Page 1813 
1 testimony and cautioned the witness and say look it, I am 
2 going to ask you this question and you gave these 
3 responses about these prior bad acts, you are not to do 
4 that in front of the jury unlessand until we have a 
s hearing and ask the Jud e to allow that. So don't do it K 6 unless somebody has to d you that you can. And Mr. 
7 Haynes admitted he did not do that. 
8 THE COURT: SO, as a ractical matter what your 
9 contention is that I should Rave then toid the jurors to 
l o  just disregard that? 
1 1  MR. ADAMS: I think what you should have told 
12 them was thank you for your time, you can pack up and go 
13 home, because th~s  trial is fundamentally an ted  now. 
14 We have to bring in another panel. I amnot Tg be 15 a wise gu with you, Judge. But that's what I elieve 
16 YOU shouYd have done. 
17 I honestly th~& there was no way there was 
1s oin to be any verdct other than  guilt^ after jury 
19 fear% this witness, who they knew we were argumg about 
20 whether he could testify, the knew that you had ruled he 
21 was a le itirnate witness an&e could tesfify and et up 
t f  22 there an% say, hey, he has donetwo shootings m e past 
23 and gotten away wlth it. 
24 And even though the COW steadfastly and , 
2s  correctly admonished the jury to disregard any publicity, 
Page 1814 
1 the press that day was that public defender complains 
2 about prior bad acts of Barcella coming into, trial. The 
3 presumptton in the press w,as -- the assumption in the 
4 ress was these pnor shootin s, these bad acts were a s kct, were true, and that they ad come out in trial in 
6 front of the ury and that the publtc defender was upset 
7 about that. h e r e  was nothing in that pr,ess coverage 
8 that indicated those statements by the wtness may not be 
9 true, that there may be two sides to the story. 
l o  And, of,course, Ican't lace before,you an f 11  affidavits of jurors to unpeac! their verkct, but arg 
12 pointin? out that,regardless of how much we admonish 
13 jurors, thtnk it is a practical expenence, we are all 
14 experienced enough to know, boy, sometimes they do look 
i s  at the coverage, and that coverage was prior bad acts of 
16 Barcella come out m tnal, alleged pnor bad acts. 
17 THE COURT: SO, I am then to assume the jurors 
18 @d not follow m instructions to avoid reading anything Y 19 m the newspaper. 
20 MR. ADAMS: NO, I can't argue that to you, 
21 Judge. 
22 THE COURT: I thought that's what you were 
23 arguing. 
24 MR. ADAMS: NO. I 9 just pointing out that even 
25 though you admonlsh the jury to lsregard that, we have 
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1 people sitting here in the p ~ s s  that hear the arpuments 
2 that know these are aiiegations that the defense is 
CondenseIt! .. . SUPREME COURT NO. 252 16 
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1 think that is fair to a capital defendant to trust the 
2 jury to do that. I think,whatls fair is to trust the 
3 jury to hear only the evidence which should be admissible 
4 SO that we don't rake a chance. The heighfened scrutiny 
s in these capital cases is a fundamental basis of our due 
6 process. It s being reiterated by our U.S. Supreme Court 
7 time and time again that capital cases require your extra 
8 fairness, and that's ex&!ly what they say. The strictest 
9 scrutiny goes into the fauness of these types of 
l o  ,trials. 
11 And, for the life me, I can't see how it would 
12 be a fair tnal when that evidence which should not have 
13 co,me in, and the ruling was it should not have wme in. I 
14 thmk the state conceded it should not have come m. Once 
15 it did come in, the trial wasn't fair anymore, Judge. 
16 I think the rest of our ar ents are p r e q  
17 well laid out in,our memoran um, and I won't qsult the Y
18 Court by repeattng what you already have m wntmg. 
19 Thank you, Judge. 
20 THE COURT: Thank ou, Counsel. 
2k MR. mmES: your &nor, at the court's pleasure 
22 I could respond to thts s eclfic issue or I could put my 
23 testimony on regardin tie issues that are in the 8 24 memorandum, as the ourt pleases. 
25 THE COURT: Well, what objection, if any, would 
P e 1817 
2 gave been given notice that the state mi t c a ~  
P 1 ou have to this new evidence being presented here? ou 
3 MR. ADAMS: Well, no,,I haven't, ?' udge . Of -"
4 course, you.have the discretton to do that. I would 
5 object since they didn't give us notice, didn't giye us 
6 an opportunity to prepare for thaf so I won't object to 
7 that. 
8 THE COURT: J would be most happy then to 
9 continue , h s  h e w g  to a later date so you have an 
l o  oppominity to &scov~ ,  as best ou can, what mght be 
I 1 coming up through thts new evilace. 
12 MR. ADAMS: I don't know what the schedule is 
13 like today, Ju e If Mr. Haynes wants to make some 
ent and , you have time for a recess and he. can % .  : g!%e what it is. 
16 THE COURT: 1 have all day. I r e g y  want to get 
17 my wife.home, because I'm sure she IS shopping while I am 
18 here now. But -- 
1s MR. ADAMS: If YOU have the time to let me have 
zo a recess and let me tak. 
21 THE,COURT: I m willing to,takc a break r i a  t 
22 now and if I don't hear anythtng m 15 m u t e s  +' rom ou 
23 gentlemen, I'll come back !n and say oka , let's g ~ t  ti%
2s  Good enough. 
r 24 show on the road. We are in recess then or 15 mnutes. 
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1 (Recess) 
2 THE COURT: court is again in session in the 
3 matter of State of Idaho versus BmceIla. The rzcord 
4 will reflect that the defendant, his counsel, and the 
s state's attorney are resent at this tune. Mr. Adams. 
6 MR. iielieve we are ,md to proceed. 
7 We have spoken with the s p  dunn tKe recess, and we 
I! 8 beeeve we are no longer prejudtced y the failwe to 
9 notice and we are repared to go forward. 
10 THE COURT: 'faen you have no objection to 
i l  Mr. Haynes callin Captain Bergh? 
12 MR. ADAMS: %at's correct, our Honor. 
UK 13 THE COURT: Sir, lf YOU,WO d come forward 
please. You were syorn mittally m the tnal of t h ~ s  
case, but we wil l  do it again for you. The clerk will 
adrmnister the oath to you. 
CHARLES 8. BERGH, 
called as a witness at the request of the 
Plaintiff, being first duly sworn, was 
examined and testified as follows: 
21 THE COURT: Captain Bergh, state yo=- full name, 
22 please. 
23 THE WITNESS: M name is Charles F. Bergh, 
24 YOU can tell them until you are blue in, the 24 last name spelled B-E-5-G-H. 
2s face, put that testimony out o your mnd. I ~ u s t  don't 25 THE COURT: With an H on the end, thank you. 
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1 CROSS-EXAMINAnON 
2 BY MR. ADAMS: 
3  captain, you 'ust heard the Judge refer to the 
4 affidavit of Gabe daballero. Are you familiar with him 
s as bein with the federal public defender's office, f 6 correct. 
7 AI know that there was an investigator I believe 
8 that worked for Ruben Iniquez, whose name, I believe, was 
9 Gabe. 
lo Q1,assuqe for purposes of my questions that that 
11 is the investigator who worked with the attorney Ruben, 
12 both of the federal defender's offices, and they 
13 represented Gefry on those fmann charqes that we talked 
14 about during tnal. Have you read Gabe s affidavit 
15 declaration that is attached to the motion? 
16 ANO, SU. 
17 MR. ADAMS: May I approach, Judge? 
18 THECOURT: CklT&dy. , 
19 BY, MR. ADAMS: I am goin to show you the 
20 declarat~on of Gabe Caballero. %auld you read that and 
21 tell me when you are finished, please. 
22 Are you finished with that, Captain? 
u A.U-huh. 
24 QIS that a yes? 
25 kyes. 
Page 1826 
1 QDo you disagree with anything in this 
2 declamhon? 
3 A1 don't know @at I can. I am not fapiliar with 
4 that case in any deJ;ul. I don't sq anm,ng that I -- 
3 I understand it was your testnnony in response 6%. Haynes' uestions ou folks basically assumed that k fact ,the fedeA yublic &fenders did receive a full 
s transcript of Bobo s April statement. Do you agree with 
9 that, that they did recelve the full t r ~ s c n p t ?  
l o  A I ' ~  assuming that they did receive a full 
11 transcript. I did not prepare it for them. I did not 
12 deliver it to them. 
13  but ou have no reason then to doubt 
14 Mr. ~abaiero 's  worn statement that they received a full 
is transcript? 
16 ANO, sir. 
17 QAnd to the best of our knowkedge, in fact, your 
18 department did make a fVull transcript, correct? 
19 M y  records division, I believe, would have made 
20 that, if they had a full transcript, yes, sn. 
21 QAnd that's the records diviston of the CoeUr - : 
CondenseIt! SUPREME COURT NO. 252 16 
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I this case, correct? 
2 A.Correct. 
3 QAnd do you have personal knowledge or person& 
4 recollection whether that s ecific tape, we are taking 
5 about, the Bobo tape $at $id not get transcribed for 
6 us -- whether that specific tape had ever been glven to 
7 Steinley's by your department? Do you have personal 
8 knowledge of that? 
s A.Yes. 
10  tell us how you have personal knowledge or . 
i I personal memory. 
12 A h  the first b before that I took there's a 
13 reference to 16 au8o tapes and one larger audiota e, I 
14 believe is the reference on there. I personal1 chec R ed 
15 and one of those 16 audio tapes is a full s t 2  1, side i 
16 of that particular interview and does exist. 
17 ~ . $ n d  ou personally recall now that you took that 
18 tape with g0th side 1 and 2 to Steinky's? 
19 AI took that bag that nuqber of tapes in it: 
20 That number of tapes w&h lncludes that particular 
21 interview was returned mth me with all those tapes 
22 present, and during the tri;?. I checked and in fact all 
23 those tapes exist m $at evidence hag. 
24 (1And my office is lookrng for a copy of @at 
25 receipt to which you have alluded. My understanding is 
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r you do not have a copy of that, is that correct? 
2 AI do not have a copy of it. There may be a copy 
3 that has since been sent to the original case f i e  
4 records. I don't have a copy of it toda I did not have 
5 one in my office, which is not at C ~ t y  kdl that I could 
6 locate this morntng. 
7 MR. m+s: Thank you, Captain. I don't have 
8 any other questions. I can tell the Court and counsel 
s that I believe my office manager now has been informed of 
lo the roper place to look for that receipt and has gone 
11 bacg over to try to find it. 
12 THE COURT: Any additional questions? 
13 MR HAYNES: NO other questions. 
14 THE COURT: Step down, Captain Bergh, or step 
15 over, I ess 
16 &concern he; is not that you 1- ,&at the 
17 defendant didn't get a copy of the intem~ew but didn't 
18 get a copy of the tapes? 1s that -- 
19 MR. W S :  I thi* there ?re two issues here, 
20 Judge. I think the state IS mng that they never 
',21 oave us a transcri t of side " $ " .  of that interv~ew, and 
22 d'Alene Pollce Department? 22 &at's why throu8out thepial when we showed Bobo the 
23 kYes;sk $3 transcript it ,was only of mde 2 and nobody knew the date 
24  okay. And do you recall when this issue came up 
' 
L; of that. I thtnk, Landy, you are conceding that, nght? 
25 in this tnal, do you recall that? $ 2 5  MR. HAYNES: mods head) 
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I  yes sir. 
z ~ ~ n d  we have been examining Rikki Bobo, both 
3 sides had, with,a transcript that wasn't dated, and we 
4 had b q  refernng to it as the undated or unknown dated 
5 transcript, correct? 
6  correct. 
7 9An& in fact, that was because we only had a 
8 artial transcript. And the transcript we dtd not have 
s fad the date on it, correct? 
lo &Correct. 
I I QAnd when you, folks found out that you didn't 
Page 1830 
I MR ADAMS: IS that yes? 
2 MR HAYNES: Yes. 
3 MR. ADAMS: Let the record reflect Mr. Haynes 
4 said yes. The other issue is I think state is 
s claiming regardless of that, they provtded with a copy 
6 of a cassette ta e that had that interview on it, even 
7 though the di&' t rovide us the transcript. That's 
8 what I unJrstand %e issue is. I am not at will to say 
9 yea or nay whether we got a copy of that cassette tape 
io until I see the receipt. 
11 The other issue there was I believe, that 
12 have the full transcript, you came in th$ next day and I E  Mr. Ha es told you that the thin had never been 
13 told theJu e that you just discovered it and therefore 3 z B i s  iranscngd, and et the fedeml de e n e s  have the 14 had just m e the transcript the evenlng before, correct? i , . anscn t from t e Coeur d'Alene Pollce Department in 
is ANO, sir. ., iil'$95. 80 I  that is maybe even a third issue. 
16 #Okay. Well, I guess the record will speak for 
17 itse , but if it was told to this Ju e that a 9 is transcnpt had never been made be ore that evening, that 
19 would be incorrect, wouldn't it? 
20  yes. 
21 QBecause the transcript was made back in 1995, 
zz wasn't it? 
23  yes. 
24 QAnd it was available to the,prosecutor had he 
25 gone and looked through the pollce department's files in 
' 16 ' THE COURT: yell, does the state have the burden 
17 of proviGn ou wnttm transcripts or merely making the 
18 tapes avrula%$ to you? What is your osition on that? 
19 MR. HAYNES: My position, yow 5 onor, is that we 
20 have the burden of provibn whatever we have to the 
21 d e f ~ s e .  And in k s  issue ga t  we assert that we 
22 provided both the tape and slde 2 of the tape. We had 
23 the tape and side 2 transcribed only. We provided what 
24 we had. 
25 MR. ADAMS: I tbink also under Kyles versus 
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i analyzed it ,in that regard with res ect to the fact that 
2 defendants in their case of the d e h s e  was already 
3 asserting, of their own volition, that Mr. parcella Was a 
4 convicted felon, that he had firearms in h s  room, $at 
5 he was in jail for being a felon with a firearm. So, in 
6 the totality of the circumstances, that inadvertent 
7 testimon by Mr. Lane, or inadvertent evidence, taken in 
8 that todty ,  was not undul prejudicial. I think the 
9 C o w  has -- conceivably, e state could have X 
lo  consciously gone forward with that evidence,and had a 
1 1  ood faith evidentiary reason for it, but we &dntt. We $ 3 ,  12 dn t tntend for that evidence to wme out. 
13 I'd like to also address the defendant's , 
14 assertion that they had a pretrial motion regarding 404 
15 bad acts evidence, and that did come before Judge Haman 
16 and that is in the record, and Ju e Haman asked the 
17 defense side well, what bad acts o you want ke t out 3 
18 And the defense said we don't waqt to say. We filnb ibe 
19 state ought to say what they are going to introduce. 
20 Well, we didn't seek to introduce any. But,, . 
21 nevertheless, the statement about pnor shootm s was 
22 part of the retrial discovery to the defense. &at 
23 tssue coulBhave been highligh&d by the defense. They 
24 could have said, without breaching any client 
25 confidentiality, George Lane asserts that my client says 
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I he's,goF two nor shootin s We don't think that is 
2 ?wssib!e. i n n d  that who?imatter could have been 
3 littgated in pretnal and it could have b m  handled, and 
4 the defense chose not to do that. 
s WE COURT! IS it ossible,to furnish me .y@ a 
6 ,verbatm transcn t of tE at heanng regar&ng IumUng of 
7 evidence before J?A e Haman? 
8 MR. HAYNES: " 5 .  eS 
9 THE COURT: 1'd like to have a copy of that if 
10 you've got that for me. 
1 1  MR. HAYNES: We will do a motion and order for 
12 that. 
13 So, for those reasons, your Honor, 1 think this 
14 Court very quickly, m terms of the way it came up at 
I5 trial but ve succinctly assessed the issue, and I 
16 think propez instructed the j u /  to &ward that 
17 matter, and Xat in the totality o the cncumstances it 
18 was inadvertent tektimon that was not unduly 
19 prejudicial, because the d' efense was already conceding, 
20 that he was a nor felon and had,weapons and was in $1 
21 for that. So, e damage was h t e d  to that extent. & 
22 THE COURT: Thank YOU. On p e 3 of the ? 23 Memorandum in Support of Motion or a New Trial I am fed 
24 the State versus Rupp case, whch is a case I had that 
25 the Supreme Court -- Court of Appeals sad, no, no, no, 
Page 1836 
1 you were wrong, Judge Benptson. There was -- in Rupp, 
2 the prosecutor sought to introduce evidence of MI. Rupp's 
3 reputation. And we are not tayng about reputation or 
4 character evidence. I didn't &I& we were, in the 
5 BarceUa tnal. 
6 MR. HAYNES: Exactly, your Honor. The evidence 
7 of Mr. Lane's testifying that the defendant adrmtted to 
8 prior shootings was in no way, first of all, sought to be 
9 introduced, but certainly was not character,evidence. It 
l o  was merely the defendant stattng his consciousness of 
I I guilt and belief that he would not be convicted because 
12 nobody could ut him in that room., A tacit adrmssion, 
13 I'm the killer But the '11 never convict me. Tney'll 
14 never prove that I didlit. And that was the ose of 
15 the question, and our expected answer was &%owledge 
16 and consciousness of PI!. Mr: Adams and Mr. Gresback, 
17 suppose -- these h o etical thmgs I wme np with. But 
18 suppqse that Mr. E n e  had not s ad  an@ng about pnor 
19 shootings. Suppose Mr. Lane had merely sad  Bareella 
zo told me that they couldn't prove that I was there, so 
21 they can't convlct me. Now, ts there a &ference 
22 betwm pnor shootings, sup osedly stated by 
23 Mr. Barcella on the one ban$ and the statement b him 
24 the can't rove it, nobody can put me there? Is &ere a 
25 derence? 
A. BARCELLA, CASE NO. CRF-96-03185 
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I Whitley,the holding areas that the state has an 
2 affiiative obli atton to go through the police file and 
3 look and see if &ey have given us ev-ng. And 
4 Ca tam Ber 's testunon together v t h  Mr. Caballero's 
5 afzdavit, I &nk, p r e ~ ~ ~ y  establishes that that 
6 transcn t &d exlst an in fact existed at Cwur d'Alene 
7 Pqlice 8epartment and was never given to the defense in 
8 this case. 
9 . So, it is the defense position that if i n e d  
:o the state had made the ta es themselves av91able to you, 
; i  the state nevertheless dgnot  fulfill its,obligation. 
r2 It should have provided ou with a written transcript; is Y !3 that what you are sa in 
14 MR. d a t  ti correct,, your Honor. w e  
15 asked for it and in fact they had it. 
16 THE COURT: All right. If the tapes had been' 
17 made available to you, you would have had % opporhmity 
18 to iist&n to them and to make a transcnpt of it? 
19 MR. ADAMS: Sure sounds like a pretty reasonable 
20 fmding to me. 
21 THE,COURT: SO it all boils down, it seems to 
22 me, on tius issue whether or not defense got copies of 
23 the ta es And we are awatmg word as to whether or not 
24 you Jd? '  
25 MR. ADAMS: Yes, sir. I think we can go fornard 
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1 with our hearing and hopefully we will get that receipt 
2 over here soon. 
3 THE COURT: Okay. 
4 MR. HAYNES: Your Honor, i think 1'11 respond, 
issue about the Lane 
two shoottngs first, and then I'll go 
those items m the memor*dum. First 
to:- that Mr.,Ad&m~,'s 
9 perception of what the faclal expresstons of jurors were 
lo at the t h e  of the Lane testwony is not m any l%d of 
1 1  issue for the C o w  to detqmne. That's o p p  to just 














14 intentionally elictt the testimony from Mr. Lane that @e 
15 defendant had made statements about two pnor shootings. 
16 And I'd like to point out that the defendant's, I think, 
17 hyperbole to some de ee shows the spen $h their 1.8 a r p e n t .  Rt t m &ir written motion ey asser~ Lane 
19 tesuied that tf' e defendant had m c e  before corntnltted 
20 murder and got away with lt. In oral argument today they 
21 assert he admitted to two nor killings and,got away, 
22 with it. And the Court, 1 %nk correctly pomtedout it 
23 was two prior shootings and had gotten away with it. And 
24 I think that it is important %at state didn't 
2s consciously adduce that evidence as we argued at the 
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i trial when the issue came up from the transcript of 
2 Geo e Lane's interview he was asked the question about 
3 wheger the defendant believed he was going to be 
4 convtcted. Lane's response was no, because nobody can 
s put me in that room. And then a col!ateral response 
6 aFter that response is I've had two pnor shooUngs under 
7 my belt and got away with it. 
8 And the state, when we deliver+ a transcript of 
9 that s,tatement ,$ Mr. Lane, we told ,b we are going to 
lo question you nght from that transcript. And so my 
11 belief when I asked that question was that Mr. Lane's 
12 answer, was going to be that the defendant said no, he did 
13 not beheve he would be convtcted because nobody could 
14 put him in that room. 
15 Nevertheless, Mr. Lane testified that the 
16 defendant said he &d not think he would be convicted 
17 because he had pvo pnor shootings under his belt. And 
18 that was a s nsa. We aidn't put that forward on 
19 purpose. A~?I think the court s assessment of it at the 
20 time was correct, that that was to some de 
21 prejudioiaiai evidence ainst the defendant% -- "Ti 22 THE COURT: We , I ess any evldenp against 
23 the defendant is p r e l u & c ~ a ~  The question is was it 
24 unfairly prejudIcia1. 
25 MR. H.4YNEs: Exactly, and the court pretty much 
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I Lane through his attorney and therefore that was a 
2 cumulative e m .  That's at ,the bottom of,page 2, th; 
3 very last paragraph that begins, "further msconduct. 
4 THE COURT: Excuse me, is that item 3? 
5 MR. HAWES: 1 think item 3, your Honor. 
6 VE COURT: And you say Lane? I thought it was 
7 Lang (sic). 
8 MR. HAYNES: It's ,Lane. It is a mis mg by 
s the defense. His name is Lane., L A - N - p '  
I THE COURT: 1'11 change it in my no@ here. 
L Lane, all right, thank you. 
i MR. HAYNES: The Court handled this issue 
$erfectly when George Lane's atJomzy testified, Suzanna-. 
Graham:The e v h 4 a s - t h a t l n  sw sa ion W%MS. 
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1 is not true, as a matter of fact. But even if it, was 
2 true that there had been some threat or some;ndu-ent 
3 for testimony, even if it was true, whch a g ~ n  I s a y ~ t  
4 was not, that would have come well after s pre i~ lnary  
5 hearing testimony. 
6 It would have been inadmissible, to the jury , 
7 anyway. Because what he testified to in the prellrmnary 
8 hearing he cleariy stated I am not bejng threatened. I 
9 have been offered nothing. I am etttng nohng for 9 s  
l o  testimony. So the jwy could on f y detemne what bias he 
1 1  may have had at the t p e  he ave the,sworn statement. Any 
12 bias that may have existed a ! ter that ts a moot asue, 
13 because he,never testified at the tnal. So there is no 
1 4  misconduct or there is no error there. 
y--ntii+mt-Tw,!m_s$ert-&e e? t p n v i 1 6 ~  th&. - . * . . o e o  
, F  the Court -- or not 
i s  defendant, Mr. Lane was saying to the Court I don't want 
' 
1 
19 to tesbfy. I don[t want to. 
?O And I advised Ms. Graham.of that, and she 
i i  testified to that. Not that the state would unish 
22 Mr. Lane but that potentially he could be Eeld in 
23 contempt of court. 
24 Since he was servin a 180 day retained 
25 jurisdiction on a felony of his own, a contempt ofcourt 
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I citation coGd conqivably have detrimental effects on 
2 the jurisdicbon review,co&tiee's report that to 
3 whether he was a canmdate for probat~on. Those were 
4 facts that lns attorney knew, that I knew, that she had 
5 an absolute du to resent to him as facts that exist. R 6 The fact at s e chose to represent to him that 
7 she felt we were threatening him m some way was her 
8 business and not any kind of state conduct at all. Those 
s were the facts and he needed to be presented with that. 
lo And, so,that whole issue would have been way more 
i i prejudic~al, unduly rejudicial, to the jury's 
12 demna*n,  undJy confusing,than they would have had 
13 any probative value at all. That 1s not msconduct by 
14 the state. 
i s  . The fourth issue,,pi? Honor,-- 
1 6 .  THE C O W : .  o 0's testmony?, 
e fourth 1 17 ; MR. mmEs:*, $w nonor,- 
: 18 issue. Agrifogiio,was an unavailable witness through his 
19 invocation of a Fifth Amendment n t The Court properly H".. i 20 addressed that issue, and the rules o ,evidence allow h s  
1 21 prior and sworn cross-exammed testmony to be presented 
22 to the jury. The defense has,, throughout the trial and in 
23 their memorandum, conclus~vely or conclusonly asserted 
24 that we have received substantially more discove 
) 25 regarding Agrifoglio at the prelimmary hearing. ?think 
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I they showed the Court a stack of pa ers, but they have 8, 2 never introduced to the Court what at mscovery is. 
3 They have never indicated how they would have 
4 cross-examined Agrifoglio differeptly at the reliminary 
s heanng had they had that at that tune. The g c t  of the 
6 matter was that discovery was produced to the defense 
7 ursuant to their own Subpoena Duces Tecum to the Latah 
8 6ounty Jail to roduce records, blueprints, whatever. 
9 Latah County h l  chose to respond to that Sub oena Duces 
lo Tecum b sendin to the prosecutor's office wfat was 
i i  re uestedlby the 8efense. We transnutted that to the 
12 deyPse attorney significantly after Mr. Agrifoglio's 
13 prelnmn hearing testunony. 
14 SO,% bare assertion that we have substanTial 
15 discove after the testunony, there is no inc$cation how 
: 16 that wo3d have changed the cross-examination of 
17 Ag$foglio at the time of his preliminary hearing 
is testmony. I 19 The defensealso qs$s that Agricbglio 
20 well, well after lns prelimn heann testqony, made "i! B 21 some telephone calls to the de ense of ice sayin that 
22 the propcutor had t@eatened and offered benett from 
i 23 the testunon Again,,that1s an assertion that,comes ' 
24 from the d e k s e  side in theu wntin There is no 
125 evidence regarding that. They mereg asseethat. That 
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22 properly ruled that those are -- 
23 THE COURT: It was not merely ust beyond ten 
24 years. There were a number of,@e c i, arges, the 
25; convictions, that had, in my opmion, nothing to do with 
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1 veracity. 
2 MR. HAYNES: Exactly, exactly, your Honor. 
3 SO the last issue I would address on No. 6 was 
4 the prosecutor's closing argument that somehow the ., 
5 defense believes that r d a& 
6 @f$dant s x d  be m & i % % + & a  a x e  
7 at e tme o ei%%omoto. 'Ibe prosecut%? 
8 closing argument was cleari that he had chan ed his 
Q appearance, that's a fact. d a t t s  evidence. %a t  he 
lo had changed his appeamnce. An inference can be dra? to 
il change lns identity so that people could not identlfy hnn 
12 as the,speaka qf prior e t s  and simp1 ask the, 
13 rhetorical question who 1,s the man that i d  the lding,  
14 the good lookmg person m court or the ersnn that 
15 looked like this at the time? And I hel$up.a icture 
16 and said this is the man that &d the kilhng. &IS is 
17 who he is, this is who did it. 
is THE COURT: Correct me if I'm wrong, but didn't 
19 t&e defendant,caU a number of witnesses, some of whom 
20 &dn't recogntze h? 
21 MR. HAYNES: I don't know if the defense called 
22 any witnesses. But the state called several witnesses, 
23 several whom could not identlfy the defendant any more. 
24 So, we were clearly allowed to argue h s  chan e of 
25 appearance for the inferred purpose of con&g his 
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I identi from witnesses who had heard him make 
2 pre-h%n threats aganst Mr. Smth. And we,were 
3 clearly alkwed to to the jury about holen up the 
4 picture this man as%ne who chd it. The evidince 
5 proves he did it, not based on how he looks but based on 
6 the fact that he's &,one that $d it. With that 1% 
7 provide the Court with tmnsc.npts that you have 
8 requested, and I have no further argument. 
9 THE c O ~ T :  Thank you. Mr. Gresback and Mr. 
ro Adams. 
11 MR. ADAMS: Thank you, your Honor. I'U tyy to 
l z  cover some rebuttal here. I don't recal1,ever telling 
13 the jury that Gerry Barcella was a convicted felon. I 
14 think what we told the jury was, to explain why he had 
i s  been in j@l for so long, was that he had been m s t e d  
16 and convicted of havlng firearins that he wasn't supposed 
17 to have. I don't think I ever used the hrase felon in 
18 possession. I don't think I ever used %e phrase, 
19 convicted felon, for one thing. And even if I &d, that 
20 is such a red hemn That has n o h g  to do with even 
21 if we have did say %e rereason we have this booking photo 
22 -- and I remember the Court commenting to the jury 
23 that's a minor thing, that bookjng photo. You are not to 
24 consider anything of it. Even d we did say he had a 
25 prior felony conviction, how on earth does that open the 




And. vou know. then we move into the threats 
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s allege~d~b~ Lane's attorney wh~ch ihu  ?erce~\~ed as :hears 
ti an? Mr. Hajnes tells you one. Ju e 1:'s not tr.12, 1 
- new- ( l lr i  that \hleil. \ou know, 2.. LN Barcella :s 
P e 1855 7 1 up to at the point we made the motion what we felt ha 
2 been an unfair trial. It culminated in Lane's 
. . -.- - .. . 
aimino that he n e ~ ~ ~ a d m i ~ d t o  an? of these people he 
a either. Now it's real easy for a wgesS 
, he marip a statement and then for an ostens~hle 
iakin it That's neither here or 
,hat Jey'would @sclaun. You assume 
trihni~ng confessions to Barcella are 
entitled to, assume what a 
1 evidence. 
2 THE COURT: We all do. We instruct jurors to 
15 witliiss 
16 m E  COURT: But what I assume and what ,you 
17 assume isn't important, It 's what the ~ u r y  decides. I 
18 don't recall how many wttnesses but several witnesses 
19 testified that Mr. Barcella had toid them that he 
- . ..-..-..-.. 3 that effect. don't we? 
.~ ~.-   
20 commikd the crime. 
71 MR. u s :  Right. but -- -. . - 
22 THE cow: ail of those witnesses 
23 comXl,tting equry? That was, I sure, ve 
7 5  m ~ i A  -- wmnlt there a bar mad? 124 to the jury, &at ttus many people. inclubng 
MR. ~ A M S :  Yes, sir. And in that regard, my 
ethical obligation again is different than the 
prosecutor's ettucal obligation who is rather more 
object~ve, ostensibly than the defense attorney is. 
But, the point i was trying to make is just 
because the declamnt claims that he bdn't make 
statements that the wimess is oing to say he made is no 
grounds fo keep that wimess t o m  lestdy~ng. ,Bat 's  why 
we have uries If it was so easy to keep a wtness off 
the ~ t a n d s i m i l ~  by saying, oh, the wtness can't testdy 
because I deny ever s a~d  that, no defendant would ever 
go to trial on a confession, because all he'd have to do 
is say I never said it and then the Court would say well, 
the witness can't testify because the defendant denies 
sayin it That's all I was ing to point out. 
5 s  far asthe last two, 7 udge, well three, 
Agrifoglio, Mft, and the photo. ~gniaglio, I think 
we've made it pretty clear our feefin on that was more 
cumulative error that deprived him of a f $ r  trial 
culminating inlane's statement about pnor bad act+. YOU 
know,  the^ was impea+ent evidence on Agnfoglio going 
to hts motive for testifying. hts bias in testifying, and 
- v- 
1 MR. ADAMS: Yeah, who a year and a haE after 
2 the ostensible statements were made regarding the death 
3 of her best friend, made these statements on1 after the K 4 poliqe sought her out. I mean, boy, I don't t nk even 
s that jury, unfortunate as they were, bel~eved that story. 
6 But what I'm T i n g  to point out here IS Mr. 
7 Haynes thnks that it s nnportant that he teU you that 
8 he never made the threats that the witness clauned were 
9 made. And what I am saying is that that is as hollow as 
10 the defendant sayin I never made the confession that 
11 hey said I made, &at's not the point. The point is 
12 that the witness is wtllin to et under oath and say the 
13 statements w m  made. f n d  &is probb~ted me from 
14 brin ing that out in front of the ury That's the 
15 prob?em. It's not w h e w  Mr. da$es q e e s  that he said 
16 that. It's whether the ury can hear the witness make 
17 those claims.  hat's the point. 
18 THE COURT: I'm lost on that. I'm sorry. 
19 MR. ADAMS: I'!l move on. 
20 , THE COURT: GIV~ me that again. Run that by me 
..- 
whethc~ in faci he had prer,iously irniiled falsely. Youu 
rohibikd us rrom plac~ng that in Iron1 of the Jury 
j?oilowing the rra',,ne of k... "--':...;"s". he9Sn" 
.. ...-, ..-~ .~ - ~ 
ro veraclry: When a person, a witness, has cdneucred 
their lives in panern, a eeneral panem of showing 
disrespect for the law, then that panem should be 
ailnwed. -.. . 
! &COURT: Counsel, if the njes so provided 
it, then I wouw have gone along wttb you. But the rule 
didn't so provide. Therule doesn't sp provide. 
MR. PDAMS: ! belieye case law mte reting the 
rule provides that m addit~on to cnmes S e ,  burglary or 
theft which relate directly to veracitv there is also a .. -~ 
' is t)pe of veraciry impe?chmmr ~ h & ' ~ o u  csn show that the 
: 19 Damrn of a person s life, thc namm of conduct shows -.-r-..-.--... ~ ~ 
20 H general diirespect for the law, true. 
THE COURT: E X C U ~  me inct n acnnd here. 
oy prcwrrung u z r  JLYJ nlWl UvIYIIIIY I.I ,.- . 
25 testrfying under duress and under threats from the state /is cited. 
Pmoe 1 857 I PSDP 1 860 .--- 1"-' 
! and that we should?'t have been able to impeach him 
2 because Landy denies threatenin th~. wltness even how& 5. 3 we had !us 3ttorney. who was wi mg to tzsrif 
4 oath to tne J , that the threals were made. $e$$we 
s shou:dnft be '3 lowed TO do that .- 
r, THE COURT: I don't recall that witness, the 
--
MR. ADAMS: And I think the f is t  time that 
document at least in modem juri rudence wbch we refer ? to in the state was in the Court o Appeais dectsion 
Stap versus Gene Ailen, where they talk about dividin 
pattern. 
? up lnto three categories and also recognizing the genera 
m E  COURT: Will yon mv? me that cite? It's not , arr",r'rJ. < - D- . - --- -. .. - . .I n MR. ADAMS: That was the female attorney, Judge. 1 8 in the brief. .. . , I 
9 THE COURT: Pardon me? 
10 MR. ADAMS: That was the female attorney, Judge. 
1 i THE COURT: Yes. I don't recall her saying 
12 anything about, well, ttus is what's golng to happen if 
13 he doesn't do it. I ap going to -- the prosecutor s 
14 office is goin do ttus or that. I don't recall 
15 testnnony to %at effect. She was aware -- she herself 
16 testified that she was aware of the conse uences that 
17 could flow and they didn't come from &, Haynes' offtce. 
I 8 It came from her own background, her own knowledge. 
19 MR: ADAMS: With due respect to the Court, I 
20 have a different recollection. 
21 THE COURT: Well, then maybe I'll get a copy of 
22 that one too. 
23 MR. ADAMS: Certainly. Sometimes, to be honest 
24 with you, I hear things a lot differently than the 
25 persons who are supposed to be object~ve hearing 
9 MR. DAMS: NO, I rhink the cite -- 
lo THE COURT: ,If you know any cite. You provided 
11 me SWe versus Pierce. 
12 MR: ADAMS: I can give you Gene Allen's case. 
13 1'11 provide that for ou 
14 THE COURT: d a y :  1f you would later, that's 
15 f i e .  
16 MR. ADAMS: But generally, you know, this 
17 year thing is discretionary with Court. I f  ou find X 18 that regmdless of whether fhese cnmes are ,wl n or 
19 without that ten year rule, if they do exhibit a eneral % zo pattern of disrespect for the law, such as woul tend to 
21 portraithe witness as one not inc1,med be a very honest 
22 man, en it is wittun our bscretion. I belteve that, 
23 was an error of law wXich should mandate a new tnal in 
24 this case. Not allowing the ~ u r y  to hear the full story, 
2s about of these witnesses, the a man with some 94 pnor 
Page 1855 - Page 1860 STATE OF IDAHO vs. GERALD A. BARCELLA, CASE NO. CRF-96-03 1 

Condenselt! " SWREME COURT NO. 25216 
Page 1864 
1 THE CLERK: A. 
2 THE COURT: We've already ot an A, don't we? 
4 an A from the trial. 
8 3 THE CLERK: That was the o er heanng. We have 
s THE COURT: Put "motion," not "trial," 
6 "motion." 
7 All right. Defendant's Motion Exhibit A is 
8 admitted into evidence. 
s (Defendant's Motion Exhibit No.A admitted 
l o  THE COURT: Help me, gentlemen. ye are t akng  
1 1  about 21 tapes. Is that the entue transcript of those 
12 interviews? It took 21 tapes, is that it? 
13 MR. ~ Y N E S :  NO, our Honor. I think Captain 
14 Bergh's testimony was ga t  a tofal of 21 tapes were 
i s  delivered to Steinley's for co ying for the ublic 
16 defender, one of whch was b Bob0 p, f 11% " tape. 
17 THE COURT: SO, they were all of e mtervlews 
18 conducted by the pohce were on those tapes? 
19 ~ MR. HAYNES: Yes. 
20 THE COURT: And there were 21 of them? 
21 MR. HAYNES: Yes, one of which was the Bobo 
22 tape. 
23 THE COURT: Yes., So, what we have here then is 
24 a receipt by h@, Durant that he nxeived 21 tapes. And 
25 included on one of those tapes was the Bobo interview; am 
Page 1865 
i I correct? 
2 MR. HAYNES: That's our position. 
3 THE COURT: Well, do I have to listen to all 21 
4 of them to find out whether they were on the Bobo tape or 
5 the Bobdtape was on them? 
6 MR. HAYNES: Judge, I don't think SO, because 
7 the defense has simply ~ e d  that they never got the 
8 Bobo ta e And our osition n that we gave them 21 
9 tapes, w b h  includelthe Bobo tape. They si ed for 21 f" lo tapes. We gave them the Bobo tape. Now, w atever 
1 1  happened to it after +y got it is up to them. But we 
12 met our burden by pjvlng them the Bobo tape. And I think 
13 that proves that. 
14 MR. ADAMS: I'll tell you what I'll do, Judge, 
15 for the purpose of right now, I'm not goin to ask the 3 16 Courttolistento21ta es I thinkit iss  e t o  
17 assume that if captain %& said that that Bobo tape was 
18 in that 21 you can assume that. I will o back and f 19 listen to them, and if it is wrong, I wil come and tell 
20 you. I'll limn to them. 
21 THE COURT: Yeah. Let i$r. Haynes know, and you 
22 gentlemen can get in touch ulth me, make a record some 
23 way or another. 
24 MR. DAMS: And I think this is fair. This will 
25 be in the record that the receipt speaks about more than 
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1 21, ta es And it is a little ambiguous. And that's why 
2 it a &eizig submtted tp you. 
3 If I could, that cite for State versus dene 
4 Allen is at 113 Idaho 676. It's at 747 P.2d 85. It's a 
s 1987 Court of Ap eals case. 
6 THE COURT: %hank YOU. 
7 MR. MS: Here it is. 
8 THE COURT: IS t @ e ~  an g further to come P9 before the Court at t h s  tune. 
10 MR HAYNES: No, your Honor. 
1 1 MR ADAMS: mere is, your Honor, one fyther 
12 thing. Prior to trial, we filed a motlon requestlng the, 
13 court order the prosecutor to elect whether he was go!n 
14 to seek death as a penalty and if so, to state u on whc  % 
15 aggravalors they would rely. I beheve Ju@e &man, u y  
16 hearing that motion, stated that if and when Mr. Barce a 
17 was convicted the state should do that. 
18 It's been quite a while, Judge and I haven't 
19 received anything. So at t@s time f would ask you to 
20 preclude the state from ashng for death. I don't think 
21 it is fair of th,m, when we have had pretrial motions on 
22 &IS, to walk in the day of sentencin and spnn 
23 aggavators on me. So ,maybe give gem until 8.: end of 
24 busmess day or something. But back up on pretnal motion 
25 and order and not let them surprise us the day of 
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i offen,ses, 94 arrests and some several dozen felony 
2 convi~tl~ns. I h n k  for !.he jury to really look at the 
3 credtbility of a witness l ~ k e  that and get a fau picture 
4 of who this person is, they should be entitled to know 
5 that this is how the person has lived their life with 
6 that kind of respect for the law and that kind of respect 
7 for the truth. 
8 .3&last one was the photo, your Honor. It was 
9 never d i s p u ' ' r i i t S W S 5 f i t t a c k  of 
no identity., llqs was never told to this j The defense 
I i never rased identity as an issue here. ?;body ever 
12 claimed that the person, who lived at the H q o n y  House, 
13 the person who was do1 things that these witnesses 
14 raked about was some 0, er person than the man sitting 
i s  m front of them at the tnal.. 
16 I think it was even pointed out when Ken Thrift 
17 was looking around and couldn't find Gerry, and I said 
is Ken this is Geny ri there He has lost weight, 
19 Look, here's Gerry. %eie was no defense effort, 
zo absplutely none, not even a hn t  that the defense was 
21 ng to say that this person these witnesses are 
22 &g,ahout is a different Barcella than the Barcella 
23 sittin in front of you there. That was never raised. 
24 %or the state to hold up a icture of a man and 




I MR. HAYNES: Not b the s&, Honor. 
2 THE COURT:. A11 rig&. We are still up in the 
3 air about the recelpt. 
4 MR. ADAMS: i have it here, Judge. I'll show it 
5 to the st+ and 1'11 give it to the Court. I 'd  offer it 
6 as an exh~bit,,and you can .make your mnd U on it 1'11 
7 need to copy it, because h s  is the only one ~Kave. '
8 (Defendant's Motion Exhibit A offered). 
9 MR. ADAMS: Judge, if I can look at your Rules 
10 of Evidence. 
1 1  (Discussion off the record) 
12 MR. HAYNEs: Yoy  Honor, I have no objection to 
13 this being Court's exhibit, as lon as counsel w s  
14 that the signature at the bottom of this rece~pt is Mark 
i s  Durant, the office investigator for the public defender, 
16 and that the receipt indicates the turning over of 2 1 
17 tapes. 
18 MR. g + s :  I think the receipt,speaks,for 
19 itsev. I will stipulate that my investigator signed this 
20 recei t I h n k  the C o w  is able to read it as 
21 ~ r .  fiiynes. 
22 THE COURT: Well, let me look at it. You want 
23 it marked now? Mr. Ha es you have no objecilon? 
24 MR. HAYNEs: NO oqeciion. 
2s  THE COURT: A11 right. This will be marked -- 
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indusive and the Appellant may bring additional issues. The 
appellant preliminarily assens the following issues: 
... The State persevered in attempting to elicit evidence of 'unduly 
prejudicial bad acts" of the defendant and evidence of defendants 
character; 
Failure of the State to disclose "a significant arnatjnt of print 
statements" made by one Rikkj Bobo, a witness called by the State 
in its case in chief; 
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the jury that the State had allegedly "threatenedw State'a witness 
George Lane through the latter's attorney if Lane refused to testify; 
The Caurt's denial af defendant's mot~on for mistrial; 
The Courts permining the preliminary hearing testimony of State's 
witness Agrifoglio to read to ~e jury because of his refusal to testify 
at trial; 
The Court's refusal ta allow defendant to impeach Ken Thrift, a 
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The prosecutor's dosing argument constituted prosecutofial 
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18-5401 CRIMES AND PUNISHMENTS 
CHAPTER 54 
PERJURY AND SUBORNATION OF PERJURY 
SECTION. SECTION. 
18-5401. Perjury defined. 18-5409. Punishment for pe jury. 
18-5402. Oath defined. 18.5410. Subornation of pe jury. 
18-5403. Oath of office - Portion relating to 18-5411. Pejury resulting in execution of in- 
future duties not iocluded. noeent person. 
18-5404. Irregularity in administering oath 18-5412. Defendant's testimony may be used 
no defense. to prove pe jury. 
18-5405. Incompetency af witness no de- 18-5413. Providing false information to law 
fense. enforcement officers, govern- 
18-5406. Ignorance of materiality no defense. ment agencies, or specified 
18-5407. Deposition, when complete. professionals. 
18-5408. Unqualified statement of unknown 18-5414. Intentionally making false state- 
fact. ments. 
18-5401. Perjury defined. -Every person who, having taken an oath 
that he will testify, declare, depose, or certify truly, before any competent 
tribunal, legislative committee, officer, or person in any ofthe cases in which 
such an oath may by law be administered, wilfully and contrary to such 
oath, states as true any material matter which he knows to be false, is guilty 
of pe jury. KC., $ 18-5401, as added by 1972, ch. 336,s 1, p. 844; am. 1995, 
Compiler's notes. Aformer section, which Subornation of perjury. 
comprised Cr. & P. 1864, 8 90; R.S., R.C., & Suf6uency of indictment. 
C.L., § 6478; C.S., § 8160; I.C.A., § 17-906 Consolidated Actions. was repealed by S.L. 1971, ch. 143, § 5, Where, at the of a civil contempt effective January 1, 1972, and the present proceeding based on the defendant 
section added by S.L. 1972, ch. 336, § 1 in the failure to pay a d  support, the magistrate 
same words as the section prior to its repeal. made it dear that he was going to treat a 
Section 14 of S.L. 1972, ch. 336 declared an  companionre~proc~ as being consoli- 
emergenw and provided that the act should dated with the contempt action, and the de- 
take effect on and after April 1,1972. fendant father failed to object to the wnsoli- 
Sections 4 and 6 of S.L. 1995, ch. 232 are dation, the father continued to be answerable 
compiled as §§ 67-410 and 67-411A, respec- for the oath that he gave during the contempt 
P.2d.512 (1982). 
Punishment for perjury, 9 18-5409. . ~ ~ t ~ f i ~ l  matter. 
Voters, swearing falseiy as to electoral qud- Statements made in an examination under 
ifications aRer challenge, 9 18-2302. oath of a defendant in a presentence hearing 
See subdivision "perjury" in table of cross &er a plea of guilty are "material matters." 
umes a t  the end of this voiume. 
Sec. t o  sec. ref. This section is referred to That defendant was in Payette, Idaho, on 
was sW1 miles away from the location of the 
ANALYSIS alleged crime. State v. McBride, 123 Idaho 
263, 846 P.2d 914 (Ct App. 1993). 
Consoiidated actions. A false statement usually will support a 
Material matter. charge of perjury if it is material to any - 
- - .- 
409 PERJURY AND SUBORNATION OF PERJURY 18-5402 
proper point of inquiry, and if it is calculated 
and intended to bolster the witness'testimany 
on some materjal paint or to support or attack 
his credibility. State v. McBride, 123 Idaho 
263,846 P.2d 914 (Ct App. 1993). 
Subornation of Perjury. 
The offense of suborning perjury is com- 
prised of a compt agreement to t e s t i i  
falsely, followed by the willful giving of mate- 
rial testimony which the witness and pro- 
curer know to be false; thus, attempted sub- 
ornation couples anintent to procure material 
and false testimony with the act of soliciting 
an agreement to testify falsely, although such 
testimony ultimately is not given. State v. 
Gibson, 106 Idaho 491, 681 l?Zd 1 (Ct. App. 
1984). 
Sufficiency of Indictment 
Indictment for pejury which states that 
defendant on his oath "falsely, wickedly, and 
feloniously did say, swear, etc." is sufficient 
without the word %nowingly." Territory v. 
Anderson, 2 Idaho (Hasb.) 573, 21 P. 417 
(1911). 
Collateral References. 60A Am. Jur. Zd, 
Perjury, 5 1 et seq. 
70 C.J.S., Pe jury, 5 1 et seq. 
Fear or compulsion, false statement made 
under, as perjury. 4AL.R. 1319. 
Aliens, pe jury at; ground for collateral at- 
tack on order admittinc to citizens hi^. 6 . 
A.L.R. 410. 
Perjury in verifying pleadings. 7 A.L.R. 
1283. 
Attorneys, commission of pe jury as ground 
for disbarment or suspension of. 9 A.L.R. 200; 
43 A.L.R. 110. 
Privilege against s e l f - i n e a t i o n  as af- 
fecting admissibility in prosecution for per- 
jury of testimony given before grand jury. 27 
A.L.R. 151. 
Entrapment to commit offense. 66 A.L.R. 
508; 86 A.L.R. 263. 
Evidence, admissibility in prosecution for 
perjury of judgment in civil case. 87 A.L.R. 
1 lfi7 . 
Marriage license, perjury as predicated 
upon statements upon application for. 101 
A.L.R. 1263. 
Administrative requirement, oath taken in 
pursuance of, as predicate for cximinal offense 
of perjury. 108 A.L.R. 1240. 
Procuring perjury as contempt. 29 A.L.R.2d 
1157. --.  
Materiality of testimony assigned as per- 
jury as questioned for court or jury. 62 
A.L.R.2d 227. 
Subornation of pe rjurg prosecution: Admis- 
sibility of evidence of alleged perjurer's plea of 
guilty to charge of pe rjary. 63 A.L.R.2d 825. 
Correction of false testimony, effect of, or of 
attemot to make. 64 AL.R9d 276. 
~eeantation as defense in ue r iw Drosecu- . " - -  
tion. 64 kL.R.2d 276. 
Statement of belief or opinion as perjury. 66 
A.L.R.2d 791. 
Circumstantial evidence, conviction of per- 
jury where one or more of elements is estab- 
lished solely by. 88 A.L.R.2d 852. 
Perjury or false swearing as contempt. 89 
A.L.R.2d 1258. 
Actionability of conspiracy to give or to 
procure Mse testimony or other evidence. 31 
kL.R.3d 1423. 
Invalidity of statute, or ordinance giving 
rise to ~roceedings in which false testimony 
was reieived as 'hefense for prosecution for 
perjury. 34 A.L.R.3d 413. 
Offense of pe jury as atlected by question 
relating to jurisdiction of court before which 
testimony was given. 36 A.L.R.3d 1038. 
Incomplete, misleading, or unresponsive 
but literally true statement is perjury. 69 
A.L.R.3d 993. 
'What constitutes corruption, fiaud, or un- 
due means in obtaining arbitration award 
justifying avoidance under state law. 22 
A.L.R.4th 366. 
I 18-5402. Oath defined. - The term "oath" as used in the last section 
, includes an affirmation, and every other mode authorized by law of attesting 
I the truth of that which is stated. [I.C., $ 18-5402, as added by 1972, ch. 336, 
$ 1, p. 844.1 
Compiler's notes. A former section, which Informal Oath S e c i e n t .  
comprised Cr. & P. 1864, § 90; R.S., R.C., & Testimony of deputy that aRer he had 
C.L., § 6479; C.S., 8 8161; I.CA, 8 17-907 signed the complaint the justice asked him Yif 
;?T 
was repealed by S.L. 1971, eh. 143, § 5, that was the true facts as I knew it" and in b: ha#$ 
effective January 1, 1972, and the present answering that it was he felt in conscience he 
section added by S.L. 1972, ch. 336, P 1 in the had taken on the obligation of the oath, was a 
same words as the section prior to its repeal. s a c i e n t  compliance with the former statute 
18-5403 CRIMES AM) PUNISHMENTS 410 
even though there was no formal administra- the statements made in the complain(. ljtate 
tion of the oath, the deputy not having raised v. Parker, 81 Idaho 51, 336 R2d 318 1 lWD9). 
his hand or taken a verbal oath to the tmth of 
18-5403. Oath of office - Portion relating to future dutjcn not 
included. - So much of an oath of office as relates to the t'trf;ure 
Compiler's notes. A former section, which and the pregent section added by 9.1,. 1872, 
mmprjsed R.S., R.C., & C.L., B 6480; C.S., ch. 336, 8 1 in the same words as the ,tfrl;oon 
B 8162; I.CA., P 17-908 was repealed by S.L. prior to its repeal. 
1971, ch. 143, B 5, effective January 1, 1972, 
18-5404. Irregularity in administering oath no defense. - IL I# no 
defense to  a prosecution for pe jury that the oath was administered or l.nken 
in an irregular manner. [I.C., 8 18-5404, as added by 1972, ch. 336, # 1 ,  P. 
Compiler's notes. A former section, which and the present section added by S.1,. I@/2, 
comprised R.S., R.C., & C.L., 9 6481; C.S., ch. 336, ii 1 in the same words as the ,rflt'lJon 
P 8163; I.C.A., $ 17-909 was repealed by S.L. prior to its repeal. 
1971, ch. 143, P 5, effective January 1, 1972, 
18-5405. Incompetency of witness no defense. - It is no dekcide 
a prosecution for perjury that the accused was not competent to give !;he 
testimony, deposition or certificate of which falsehood is alleged. Ih 
and might have been used to affect such proceeding. [I.C., 8 18-54(1(~, as 
1971, ch. 143, 5 5, effective January 1, 1972, 
18.5407. Deposition, when complete. -The making of a d e p M ~ ~ j ~ n  . 
. 
or certificate is deemed to be complete, within the provisions of this ~ t i * 1 l 6 ~ ~ ~  
from the time when it is delivered by the accused to any other persoti. with 
theintent that it be uttered or published as true. [LC., 8 18-5407, as *dded 
by 1972, ch. 336, $ 1, p. 844.1 - 
1 2 4  i 
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compiler's notes.Aformer section, which and the present section added by S.L. 1972,. 
t111i (( 
mmprised R.S., RC., & C.L., 5 6484; C.S., oh. 386,s 1 in the same words as the section 
g 8166; I.C.A., g 17-912 was repealed by S.L. prior to its repeal. 
1911, ch. 143, 5 5, effective January 1, 1972, 
165408. Unqualified statement of unknown fact. -An unqualified 
statement of that which one does not know to be true is equivalent to a 
statement of that which one 'knows to be false. [LC., 5 18-5408, as added by 
1972, eh. 336, # 1, p. 844.1 * %16. 
, . 
Compiler's notes. A former section, which Jury Instructions. 
! fr 
: . . 
comprised R.S., R.C. & C.L., 5 6485; C.S., A jury instruction which recited the lan- ! 
5 8167; I.CA., B 17-913 was repealed by S.L. guage of this section did not create a conclu- 
1911, ch. 143, D 5, effective January 1,1912, sive presumption of criminal intent. State v. 
and the present section added by S.L. 1972, McBride, 123 Idaho 263, 846 P.2d 914 (Ct 
ch. 336,g 1 in the same words as the section ~ p p .  1993). 
prior to its repeal. 
18-6409. Punishment for perjury. - Perjury is punishable by impris- 
onment in the state prison not less than one (1) or more than fourteen (14) 
years. D.C., $ 18-5409, as added by 1972, ch. 336, 5 1, p. 844.1 
Compiler's notes. A former section, which January 1, 1972, and the present section 
comprised Cr. & P. 1864; P 90; R.S., R.C., & added by S.L. 1972, ch. 336, 5 1 in the same 
C.L., 8 6486; C.S., O 8168; LCA., 17-914 was words as  the section prior to its repeal. 
repealed by S.L. 1911, eh. 143, B 5, effective 
4 (;.! : 
18-5410. Subornation of perjury. - Every person who wilfully pro- !., . , '! , .!..,'; 
cures another person to commit perjury is guilty of subornation of perjury, 
!I I.,! , ; 
and is punishable in the same manner as he would be if personally guilty of 1 ,  i 
the perjury so procured. [I.C., 5 18-5410, as added by 1972,ch. 336, 'j 1, p. ,' ! rill 
844.1 .,+ L 
Compiler's notes. Afomer section, which 
comprised Cr. & P. 1864, B 90; R.S., R.C., & 
C.L., 5 6487; C.S., 8 8169; I.CA., g 17-915 
was repealed by S.L. 1911. ch. 143, 5 5, 
effective January 1, 1912, and the present 
section added by S.L. 1972, ch. 336, B 1 in the 
same words as the section prior to its repeal. 
See. ta see. ref. This section is refened to 
in 5 18-7803. 
ANALYSxs 
Discontinuance of attempt. 
Elements of offense. 
SufGdency of evidence. 
Discontinuance of Attempt. 
Where the evidence did not establish when, 
if ever, the subomation attempt actually was 
discontinued, the jury permissibly could have 
found that the defendant never withdrew his 
offer to pay whatever the witness wanted for 
favorable testimony, and discontinuing the 
attempt after it had been made and had failed 
would not take the case outside 4 18-306, the 
7 y i  general attempt statute. State v. Gibson, 106 
Idaho 491,681 R2d 1 (Ct. App. 1984). 
Elements of Offense. 
The offense of subaming pejury is com- 
1 
prised of a corrupt agreement, to testify .i' , . 
falsely, followed by the willful giving of mate- : 
jJ! rial testimony which the witness and pro- 
curer know to be false; thus, attempted suh- 
omation couples an intent to procure material ' 
and false testimony with the a d  of soliciting 
!!l. 
an agreement to testify falsely, although such 
;: 
testimony ultimately i s  not given. State v. 
Gibson, 106 Idaho 491, 681 P.2d 1 (Ct. App. 
1984). 
Sufficiency of Evidence. 
Where the evidence in a  rosec cut ion for 
attempted subonation of Dequry showed 
that the defendant had called a witness in s 
pending felony c s e  against hlm, had offered 
the witness a sum of money, and had in- h .  
structed the witness on how to testify at  the 
criminal trial, the defendant's actions consti- 
tuted the perpetration of the uime of at- 
. . . . . . .,., . .~ .  . .., ... ..,,,. % .  ,,,... 
CRIMES AND PLINISHMENTS 
tempted subornation, not merely the prepara- Collateral References. Entrapment as 
tion or solicitation of the crime. State v. defense to prosecution for attempted suborna- 
Gibson, 106 Idaho 491, 681 P.2d 1 (Ct. App. tion of perjury. 18 A.L.R. 191. 
KC., 5 18-5411, as added by 1972, ch. 336, $ 1, p. 844.1 
18-6412. Defendant's testimony may be used to prove perjury.- 
The various sectionsof this code which declare that evidence obtained upon 
the examination of a person as a witness cannot be received against him in 
any criminal proceeding, do not forbid such evidence being proved against 
such person upon any proceedings founded upon a charge of perjury 
committed in such examination. [I.C., 5 18-5412, as added by 1994, ch. 167, 
Compiler's notes. Section 1 of S.L. 1994, 
ch. 167 contained repeals and $ 3 is compiled 
as 8 18-6405. 
work, psychology or counseling, concerning the commission of an offense, 
knowing that the offense did not occur or knowing that he has no informa- 
tion relating to the offense or danger. [LC., 18-5413, as added by 1995, oh. 
275, 5 2, p. 923.1 : : 
Compiler's notes. Seetian 1 of S.L. 1995, 
ch. 275 is compiled as $ 32-717C. 
18-5414. Intentionally making false statements. - A person is 
guilty of a misdemeanor if he willfully and intentionally gives or causes to, 
be given false information to any court, court personnel, court clerk or. any 
for a domestic violence protective order pursuant to chapter 63, title 
Idaho Code. [I.C., 18-5414, as added by 1996, ch. 173,$ 1, p; 557.1 
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1 1 .  The acts and omissions of the prosecution and state 
constitutes "prosecutorial misconduct" which has deprived Petitioner 
of a fair and impartial trial guaranteed by both state and United 
States Constitutions. 
1 2 .  Such prosecutorial misconduct violated Petitioner's secured 
rights to due process and equal protection of the law which is quaranted 
by both state and United States Constitutions. 
1 3 .  Prosecutorial misconduct occurred and happened throughout 
the course of the entire proceedings as set forth herein. 
PETITIONER'S FACTUAL ALLEGATIONS 
14.  Prosecutorial misconduct happened during the course of 
jury selection. Tr.T. P. 163, L. 25; P. 164, L. 1-8. 
15 .  The prosecution withheld evidence from Petitioner which 
constitutes a "BRADY" violation. Tr.T. P. 359, L. 16-25; P.360; 
P. 361; P. 362, L. 1-23. 
16.  The prosecution withheld the identity of a witness whereby 
Petitioner was prejudiced as he was unable to interview the state's 
witness until after the trial had already proceeded. Tr.T. P. 363, 
L. 3-25; P. 364; P. 365; P. 366; P. 367, L.l-11. 
17. Prosecutor Lansing Haynes suborned and allowed perjured 
testimony in proffering testimony of Sgt. Charles Fritz that Kenneth 
Wayne Thrift was with Petitioner during the late evening of 4/2/95 
and the early hours of 4/3/95. Contrary to testimony of Peter Cooper, 
the police interviews of Peter Cooper, Brad ~akey's testimony, the 
police report of Cpt. Charles Burgh. . .PSI and the testimony of 
PETITION FOR POST CONVICTION RELIEF. . . . . PAGE 3. 
Rikki Bobo. Tr.T. P. 1530; 1531; 1532; 1533. 
18. Prosecutor Haynes misstated the testimony of Angelo 
Barcella that Petitioner Gerald Barcella had moved to Idaho in the 
1980's and further took advantaged of Angelo Barcella because of 
his hearing impairment. Tr.T. P. 1552, L. 22-25; P. 1553, L. 1-3. 
19. Prosecutor Haynes knowingly and willingly misled the jury 
and misstated facts not in evidence when he stated to the jury that 
Petitioner's witnesses did not know the Petitioner's character in 
Idaho and protrayed Petitioner as being gone from his "home state" 
for approximately ten (10) years when in fact, Petitioner had been 
away from his "home state" for less than one (1) year. Prosecutor 
Haynes knew that such facts were false and misleading from previous 
statements, testimony and a vast amount of documentation in the 
state's possession. Tr.T. P. 1443, L. 13-25; P. 1444, L. 1-9. 
20. Prosecutor Haynes attempted to mislead the jury by having 
one of the state's witness's misstate facts concerning discovery 
that was made available to Petitioner in April 1995 during a firearm 
case. Prosecution attempted to mislead jurors and present false 
evidence by stating Petitioner had knowledge of the crime and asserting 
Petitioner did not have this discovery. Petitioner refers this Court 
to the signed affidavits of attorney Ruben Iniquez and Investigator, 
Gabe Cabbellero. See, Motion for Mistrial/Acquittal [herein on file -
with this Court]. 
, ,  p ,  i s 8 1  L ' 4 ; 1 5 8 ' 7  J i 1 1  
21. Byron Ames established witness tampering and prosecutorial 
misconduct in that he testified that state witness, George Lane had 
PETITION FOR POST CONVICTION RELIEF. . . . .PAGE 4. 
been threatened by Lansing Haynes, the prosecutor, thereby forcing 
and compelling George Lane to be a reluctant witness for the state. 
Tr.T. Pages 1590.. . . -1602; P. 1603, L. 1-22. 
22. Attorneys Suzanna Graham and Glen Walker, corroborated 
Byron Ames's testimony and further established witness tampering 
and prosecutorial misconduct on part of prosecutor Lansing Haynes. 
Tr.T. P. 1630, L. 16-25; Pages 1631.. ... 1 662; P. 1663, L. 1-22. 
23. The testimony of George Lane corroborated prosecutorial 
misconduct and witness tampering by Lansing Haynes in that he 
testified that his attorney of record, Suzanna Graham relayed a 
message to him from Lansing Haynes. Tr.T. P. 1635, La 21-25; 
P. 1636, L. 1-22. 
24. Attorney Suzanna Graham testified that her client, George 
Lane was afraid he was being forced to testify or he would lose his 
"rider", [Court's retained jurisdiction], Tr.T. P. 1648, L. 3-13. 
25. Attorney Suzanna Graham testified of Lansing Haynes witness 
tampering and prosecutorial misconduct whereby her client was induced 
and compelled by the threats of Lansing Hanyes to testify at trial. 
Tr.T. P. 1650; P. 1651, L. 1. 
26. Attorney Suzanna Graham testified that she told Lansing 
Haynes that she would not put up with his "strong-arm" tactics. 
Tr.T. P. 1652, L. 3-5. 
27. Attorney Suzanna Graham testified that she received an 
apology from Lansing Haynes for his "strong-arm" tactics to induce 
and force her client George Lane to testify against Petitioner. 
Tr. T. P. 1652, L. 23-25; P. 1653, L. 1-14. 
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about Bakey being a homosexual, This line of questioning would have 
shown that Bakey had knowingly and willingly lied under oath as his 
testimony was completely different than his statements in police 
interviews. Tr.T. P. 939, L. 9-20. 
34. Prosecutorial misconduct occurred when Lansing Haynes 
solicited and encouraged state witness, Peter Cooper to +characterize 
Petitioner as a "large biker type person with a scruffy beard and 
weighing over 200 pounds". This prosecutorial misconduct inflamed 
the jurors emotions and prejudiced Petitioner thus denying him a fair 
and impartial trial of his peers. Tr.T. P. 617, L. 15-25; P. 618, 
L. 1-14. 
35. Prosecutor Haynes committed prosecutorial misconduct in 
that he submitted State's Exhibit # 21 showing a photo line-up with 
a bright red circle around the Petitioner who was in the photo thereby 
denying him a fair and impartial trial. Tr.T. P. 618,  L. 5-9. 
36. Prosecutor Haynes suborned the perjured testimony of Peter 
Cooper in that Cooper's trial testimony was opposite and clearly 
contradictory of his statements in police interviews and the Preliminary 
Hearing all of which information Haynes knew of and had documentation 
of and in so having this knowledge allowed perjured testimony to enter 
into trial denying Petitioner a fair and impartial trail and denying 
him due process and equal protection of the law. Tr.T. P. 619, L.25; 
P. 620, L. 1-25; P. 621,  L. 2 - 4 .  [JUDICIAL NOTICE IS REQUESTED AS 
TO THE TESTIMONY OF PETER COOPER IN PRELIMINARY HEARING HEREIN ON 
FILE WITH THIS COURT]. 
37. Peter Cooper was testifying in the negative and, when he 
PETITION FOR POST CONVICTION RELIEF. . . . . PAGE 7. 
was interrupted by the judge, knowingly committed perjury and changed 
his answer to "yes". Petitioner was denied a fair and impartial trial 
due to prosecut'orial and judicial misconduct. Tr.T. P. 619, L. 25; 
P. 620, L. 1-6. 
38. Peter Cooper knowingly and willingly committed perjury under 
oath and Lansing Haynes allowed such to go uncorrected when knowing 
the same to be false testimony. Compare: Tr.T. P. 621, L. 11-13 
with P. 619, L. 25; P. 620, L. 1-10. 
39. Prosecutor Haynes solicited impermissible testimony of Peter 
Cooper thereby committing prosecutorial misconduct. Tr.T. P. 622, 
L. 25; P. 623, L. 1-5. 
40. Prosecutor Lansing Haynes knowingly and willingly committed 
prosceutorial misconduct and BRADY violations in that he knowingly 
and willingly withheld certain pieces of evidence from Petitioner 
and his attorney. Such evidence include but, was not limited to, 
test results, police interview transcripts, and photographs despite 
the numerous and repeated discovery requests as well as Haynes legal 
duty and obligation to provide ALL DISCOVERY to Petitioner and his 
attorney. Such knowing and willing actions on part of Lansing Haynes 
deprived Petitioner and denied him due process and equal protection 
of the law. Tr.T. P. 1162, L. 1-25; P. 1163, L. 1-4. 
41. Prosecutor Haynes repeatedly solicited and introduced 
highly prejudicial and impermissible testimony concerning "bad acts" 
which included, but was not limited to, Petitioner allegedly carrying 
a sawed-off shotgun, hatchet, and a large knife the day of Bill 
PETITION FOR POST CONVICTION RELIEF. . . . . PAGE 8. 
Smith's death. 
These actions on part of Lansing Haynes violated Idaho Rules 
of Criminal Procedure, clearly established law and was highly 
prejudicial and inflammatory as well as being impermissible which 
denied Petitioner a fair and impartial trial and denied Petitioner 
due process and equal protection of the law and constituted a clear 
case of prosecutorial misconduct on part of Lansing Haynes. 
Tr.T. P. 1200, L. 21-25; P. 1201, L. 1-25. JUDICIAL NOTICE IS 
REQUESTED AS TO THE FULL TRIAL TRANSCRIPTS AND LANSING HAYNES' ACTIONS. 
42. In the opening statment Lansing Haynes committed prosecutorial 
misconduct in that his opening statement contained "bad acts" of the 
Petitioner; i.e. Wylene Smeltzes saw Petitioner in a bar the night 
of Bill Smith's murder with a duffel bag containing a hatchet, sawed- 
off shotgun and wearing a large knife at the back of his pants. The 
Petitioner had previously filed a Motion in Limine before Judge Haman 
concerning "bad acts" and at that time, Judge Haman stated such Motions 
would be dealt with as they came up. However, Judge Haman was 
replaced by Judge Bengsten and Lansing Haynes knowing of the previous 
ruling committed fraud upon the Court by his underhanded and unethical 
tactics denying Petitioner a fair and impartial trial. Tr.T. P. 261, 
;. "+C; ". t 'b:r W%.?i 3 
L. 18-25; P. 262, L.l-9. . '& 
43. A cumulation of errors through prosecutorial misconduct 
occurred during the closing argument of Lansing Haynes. The errors 
include, but are not limited to, falsehoods, half-truths, withholding 
evidence, misstating the evidence, mischaracterizing the evidence, 
placing his own opinions before the jury thereby becoming an unsworn 
PETITION FOR POST CONVICTION RELIEF. . . . . PAGE 9. 138 
/ - 
witness, misstating and mischaracterizinq the testimony of the 
witnesses, misstating the facts and alluding to evidence not even 
entered in at trial, giving his own personal opinions about the 
evidence, the veracity of the witnesses, bolstering the truthfulness 
of the witnesses and evidence through his own personal beliefs and 
vouching which played upon the jurors emotions and inflamed them 
thereby prejudicing the Petitioner a fair and impartial trial and 
denied him due process and equal protection of the law. Tr. T. Pages 
1721 ..... 1800. JUDICIAL NOTICE IS REQUESTED OF TRIAL TRANSCRIPT PAGES 
/ '  
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October 21, 1997 
To whom it may concern. 
I have know Gerry Barcella since the late 1970's. As a Mend of my older brother's, he has 
participated in family functions, i.e. wedding, barbecues, and birthday parties. I even 
attended a political social function with Gerry during 1982, as his date. I have met his 
parents and brother and sister. They are wonderful people. His father and I worked for the 
same company until he retired. 
Gerry has been a Mend to me and my family, always showing respect to my father, as well as 
to each of my brothers and sisters. I have never seen Gerry become angry and violenc. He 
has always shown me humor and kindness. 
I have not seen Gerry during the past five or so years since he moved out west, but I can't 
imagine him becoming radically different from the man I knew. I can see where people may 
form a negative opinion of him because of his size and tattoos, but if you get to know him, 
you see who he really is: a person who is smart, loyal, funny, considerate, and human. 
From what I understand, Gerry is going to be on trial for murder. I hope that the people 
who are involved in the prosecution focus on the facts, not perceptions and rumors. That is 
what real justice is based on. 
I also want to say that I am against capital punishment. 
Sincerely. 
Andrea A. Forgione 
Peter ;2 Day 
P.O. %ox 3868 
Pocasset .%LA 02559 
(508)564-6446 
who i t  m a y  concern 
T'm writing I n  r e g n r h  to m y  hng  timefriendGerafd-A ZayCel& 
vew up with gerry Giving one 6bck from. each other in the Y ~ Y ~ C  
v n  of %erfin C?: where sve attend-edschooCtogether (Gerry was a 
ide aheadof mysegi  a n d 1  afivays Cooked-zy to gerry 6eing a 
eCoUer than rnyse$d.fter Genving. schoofgewy openedhis mvn 
pping suyyljj h~siness,he is n t r u e  nature h e r  as I a m  m y s e r  
toz~ght m e  how to t r q  andnfot  a6ozit the oz~tdoms,sve often 
ied;tuappedandhzmtedtogether,he is a n  extrearn4 talented 
L when it comes to the oz~tdoors. 
( I L  my vetzirn f rom d i ~ t y  wi th  the 11s Army we continz~ed-OILY 
?ncfiFitp,m it time f indsto~ctst iC~ger-/~ anttmysegboth 6 e c m e  
torcych enthzuinrts,~ve syent coz~ntkss hairs  w d i n g  o n  the 
es as wel las  tozwing and-sight seeing ,eventualj we  Cost contact 
e n  he m o v e d o z ~ t  west t i l l1  3vnr contacted-to write n Getter in his 
ny 
is m y  opinion that Gerry ir a decent andrespectct6hperson and 
o z ~ f d s t a n d 6 y  his chnrictor 110% I Coo6 f m ~ v a r d t o  his return to 
east coast to cantinz~e OZLT fang standing friendsh9. 
Sincere5 yoz~rs 




October 31, 1997- 
To whom it may concern, 
I am writing on behalf of Gerry Barcella. Having known Gerry for quite some time, I was 
surprised to learn of the current situation. and it has encouraged me to write to you. 
Although i t  has been several years since 1 have seen Gerry, I find i t  hard to believe that a 
man of such strong character could mutate into the sort of person who would commit such a 
an act of which he is suspected. 
There was never a moment in which I witnessed hostility or aggression within Gerry. On the 
contrary, Gerry's actions have always lead me to see him as a man of character. He always 
treated everyone with respect, and was kind to people. Gerry is a man of old-fashioned 
values. 
In closing, I would like to say that I hope that the people involved with this case strive to see 
Geny as he really is, and not what they may initially perceive him to be. 
Thank you for your time and attention, 
Lance A. Ceruti 
Wednesday, August 20,1997 
- I Frank Green have know Gerry Barcella since 1990 and I am 
writing this letter in behalf of me knowing him, we had gone to 
A A  and NA mtngs together for 3 112 yrs,I have known Gerry 
to be very considerate and understanding man,he has helped 
me in alot of personal and emotional situations. 
I been to Recovery conventions with him many 
times,meetings, dinners, social events, one of our favorites was 
working out at  the gym together, I have seen Gerry grow in 
alot of areas in his life to become a productive member of 
society, very thoughtful and honest to me and other people he 
did not even know, In my eyes he is a friend a human being 
and a trustworthy individual. I write this Ietter to support 
Gerry in every way praying that God has and will always take 
care of him. 
Signed 
6 '  
Wednesday, July 09, 1997 
To whom it may concern 
I Michael Fields 
Do here by am writing a charecter letter on behalf of Gerald 
Barcella. 
I have know Gerry for 15 years and had lived with him for 1 
year,we have gone to school together and I went to his house on 
many occassions,I know Gerry to be a good person whom has a 
vood heart,and goe's out of his way to help people. 0 
I have had illness in the past and he was there for me. 
He is a generous person that gives alot to whoever he meets 
and will go out of his way to sive somebody help for 
what ever reason,he climbed a mountain one time at night to bring 
me some food. I am serious. He is a good liiiend that I owe alot to. 
And he is a good person inside and out. 
You cannot judge a book by its cover, 
hope this will help. 
signed 
Brian A.Ceruti 
10 1 Barker Lane 
- Kensingtan. CT 06037 
August 15, 1997 
Mary C. Goody 
Mitigation Specialist 
P.O. Box 508 
155 E.Pearl; Lower Level 
Jackson Hole. W 830016508 
Mary, 
Geny has been a g o d  friend of the family for many years. My family first came to 
know him through my older brother Rick, who is eleven years older than me. I have known 
him since I was about ten (I am now twenty-seven years old). When I was younger, he 
always treated me with respd. I can remember many people not giving me this courtesy at 
that young age. I always thought of him as another older brother. 
He has been to our house and many family gatherings. I have known him to be a 
very sincere, honest, and respectable person. I only have g a d  things to say about him. He 
has never done anything in my presence that was out of the character I have described so 
far 
I hope Gerrj is doing well and I Icck i o ~ ~ a r d  to seeing him again. 
Sincerely, 
Brian A. C e ~ t i  
Guy Grabowski 
12900 Starkey  Road 
Largo, FL 33773 
Mary C. Goody 
Mi t iga t ion  S p e c i a l i s t  
P.O. Box 508, 155 P e a r l  S t r e e t  
Jackson,  'MY 83001 
Dear Nary, - - 
The purpose of t h i s  l e t t e r  i s  t o  express  my thoughts ,  op in ion  and f e e l i n g s  
concerning Gerry Barce l l a .  - .  I 
... -- . ...... - 
I met Gerry a t  a  Narco t i c s  AnonyiUoiIs meeting i n  December of  1989. We had ' so  
much i n  common t h a t  we irmdediatel.y became f r iends . 'We exchanged-phone .' . . 
numbers and kep t  i n  c l o s e  concact  "workLk!'. tjIe ' t w e l v e  s t e p s  o f  the-grogram. 
t o g e t h e r .  I was a b l e  t o  l e a r n  q u i t e  a l o t  from Getry  because he had-a 
s t r c n g 5 r  kcovleCi~? and 'g rasp  of  t n e ? r o g r m  than  I .  . , 
I have never seen  Gerry l o s e  h i s  t enpe r  o r  become v i o l e n t  . as  10- a s  - , _  - . .  . , 
I ' v e  kr.own him. I know i n  my heart.  t h a t  g iven  t h e  chance,.  Gerry .could .- 
.. . . . .  
be a s  p o s i t i v e  a n  in f luence  t o  o t h e r s  a s  he was t o  me. I n  my 0p in i0 .n~  .:. ., .. 
Gerry is a  ver:r i n t e l l i g e n t  and ca r ing  hustn b e i - i  % i t h  a l o r  t o  o f f e r .  .. , ... . .  . . .  . -  .. - .  
. .. . I a l s o  f e e l  t h a t  Ger ry  i s  very  c l e v e r  and s k i l i e d  and vould have no - . . ... -. 
problem f i n d i ? 4  employment. 
.... Gerry  has always been t h e r e  fo rm 'e  and my fami ly  and I. ;!<ll always- .. 
be t h e r e  f o r  k i m .  - . . , .  . 
, . -- .. - . . .- ....... - .- - .  
..Very, t r u l y  you;?, 
.- 
. . .  > .:. - .  . . .  , - .-.,.- . . .  - . 







Richard A. Ceruti 
74 Birch Lane 
Kensington, CT 06037 
September 6, 1997 
Mary C. G a y  
Mitigation Specialist 
P.O. Box 508 
155 E.Pearf; Lower Level 
Jadson Hole, WY 83001 6508 
Mary, 
I have known Gerry for 22 years. He is a loyal friend to me. Geny has also grown to 
be very dose to the rest of my family. I chose him to be my best 'man at my wedding 
because he is my friend and an honorable person. 
Gerry has always treated my family with respect and courtesy. He has always shown 
respect for his elders, especially my father, mather and grandparents. I have witnessed his 
compassion for animals and persons with leaming disabilities. In high school, he was 
selected to work with people with leaming disabilities, helping them adjust to life in the 
working world. He displayed kindness and concern for their well being. He also cared for 
homeless animals in the local animal shelter I have personally wrtnessid his compassionate 
care of hdpless animals in the shelter. 
I also know that he had an alcohol problem at one time, as does 10% of the adult 
population of the U.S. Because of his struggle, he was invotved in treatment through AA and 
progressed to the stage of mentor to persons new to the program. s e ~ i n g  as a munselor, 
helping people with their personal burdens. 
I believe he is a productive member of maety, and he has the ability to show others 
personal strength and the courage of their convictions. I also believe he has strength of 
character and would be surprised if he were invoh/ed in an act of violene unless he were 
defending himself. 
I hope Gerry is in good health. Please give him my regards, 
Sincerely, 





2 , / < N O  LLJ ,d C&,? (?y &<cL:~~+ 
f i e  ,q . .@~)dT J ;LU) - yr,cc-. C31Z m e/ 
i f  / J , J O R I C I ; ~  5 mi2  5'4-46 . 
f /A c 
Cj /L: tS Q A). 7 , u /Zl,C CL/% f i  7 - C- , /+ JZ, DZ. [+ fi,z- 5 0 & - fJp<jG:i./-- 
. I  - I f / f l )  / j c . / Y , L .  -% m / . . r  /+/,J R e / - ,  , Q/J+g. 
- 3 . 3  , ,:q . / 5 7fip- : P T  . 3 DG c.. 
, . , - ; . .r A .  f l .  : -' ,)., .,-r k\*;-../- :,< - , ,-: 1 A?-. 1 ,( /, e , / l  ; , .?- - : - / :  'V' 
' - , -  ,- -., ,A, . /  '"id L * j , / - & , y / \ >  , q-,G:f +,d. 7,- I !  - ; y L i  , ,:-,* - . . - 4 C 
,- ; - . .  . - 1 . . 3.. '  ;' [ T{Z -.. - 
$, ,L* I -' %'.- ,.;..,.>:..7 j,." , 1.3 , ?,:A , ',.--. . 
i-* , 
Y I L - ,  lL ', / / :L ,:., ("J'  - 1 cj.,; +- , [</cp2. /+:, L G " '  
Qf' .'. - L .  ZrJ -ptT; T7.4, 1 1 7 ~ 5  
f l L  usir,.,;.-~; - L Y ~ &  i/i:,<izy S-. pp'y 13. 
f T li-+T. 1% .& ScG6q-p 6 o @ k  
ih j  , y - /~  , /hjq-q 5 -  C 1 6  t f / m  r - /+do j f - l : ~  ~ ~ q - 0  /= i j i+/n '~ p ? f i f l * ~ ~ ~ S  
"'8 ,/jj//,J ,32(-'+,,74,Z C&A\ / 
(&OD f i ~ j ch i~ i  /-+& 
~ 0 \ i ~ 0  LYJ0K.i.c Rp?.. rn,E 4 .  6.d i i-/c %I 
/ 
If-E 
 its ~ E ~ T ~ : E E . v  ~ ~ 8 - r .  p i j r j r 0  
~ l / ?  -p r , - T R ~ ~ . F L ; O  R T ~  " / M  
/1- ciC5a 0 ~3 o P, LC: i 2 C  . 1 7 8  
r 
P I G 7  *<' '" 
. .  their backs and the door, and they stepped it. I'm still not sure how they knew but they just 
seemed to pick the right people to parlay with and worked the room until the tempers where 
lessened and nobody was threatened. The whole situation was a powder keg and it very easiIv 
could have gone up. 
If1 really wracked my brain I'm sure thar I could come up with more long forgotten memories. 
As I've been contemplating this letter, and actually writing it, old ghosts just keep popping up and 
just serve remind me how often I think about Gerry and how much I really do miss him. 
Ifyou need any more information, please contact me, I would be honored to help Gerry anyway 
possible. B e  has, if you can't cell, a special place in my heart. I'm also quite willing to speak on 
him behalf, in person. 
Please find enclosed, my business card. Ifyou want to concacc me, feel free durins oEce  hours as 
well. Please tell Gerry of chis letter and that I'll be ~vriting him soon, 'coo. Send him my love. My 




1199 Whitney Ave 
Apt. 419 
Hamden CT 065 17-2SOS 
(20;)865-142s 
Enclosure 
thought he had said was that "we" were getting i n  apartment together. Needless to say things 
were quite different than I had expected them to be and our home life was worse than what it 
when we were living 020 miles apart. I didn't know anyone, had no car, no phone and basically 
no money. One night ( I'm not proud of this), [had had way too much co drink, drowning my 
troubles and was suicidal. I don't know how or why I remembered Gerry's phone number, but I 
did. I called from the pay phone at the store. I know he wasn't thrilled to hear from me, in the 
state that I was in, the fact that I was his "bud's" ol' lady, etc., but he said that he would come. I 
went back to the apartment and waited. Waiting for Gerry became a "life saver" in the ocean. 
I had to do was just hang on. It took a while, but he did show up. He listened to me cry, conned 
me into laughing made me get out of the house for a while, took me to a get together of his 
friends who I didn't know,and later he took me for a ride into the woods, knowing that that too 
would calm me down. I know it sounds a little strange, but, in short, Gerry was Love 
Persoilified that night. 1 doi;'~ A71oi.1, thui f colr,'ari~~rite hiz letter t ~ ~ i c i ~ ,  i~:ilAoil[ Gerty t/7nf nigh[. 
I know that Gerry has a reputation of "going off', loosing his temper. I have never seen this. He 
has been to my house many, many times and been nothing be a genrleman. The closest I ever saw 
him to being truly upset happened in 1991. My husband had been working with Gerry on a job 
(carpentry) and had left his tool belt at Gerry's house. I volunteered to go get it. It was in the 
evening and when 1 got to the house, I found both Mr. Barcella and Gerry out in the garage. 
Gerry was workinn - on his motorcycle and ii was giving him a hard t ine stanin,o. He was getring 
h s t r a t t d  and a little ~vork?d up. I rexernber chinking that if he : i ~ j n ' i  so bound-xnd-determined 
to get i t  starred right then, then i t  wouldn't upset him so much. I got his attention, got the tool 
belt and got him to get into the car, in search o fa  beer. Wz never got the beer, but just ended up 
riding around for 81 5 minutes. He wtij resdy to go b.ck to the house and concinut working on 
the bike. I believe he had it running the next day, but I'm not positive. 
As a gecerai list of good things that he's done, thac I know about, I oEer the follo~ving: 
I know that he has always tried to address the problems that he may have, including help by AA, 
NA acd also professional mental health people. 
I know that he's gone as far as letting a transient woman stay with him, as an alternative to her 
spending time as a ward of the local police. He took good care of  her, too. Her name was Cheryl 
and she needed a friend. I remember Gerry asking to borrow some clothes from me for her, so 
that she would be clean. 
He's done talks with school kids, the just say no kind and tried to impress on them the virtues of 
staying in school and keeping things above-board. 
I've also seen him stop what surely would have been a serious bar fight with many injuries, on his 
wits and brass. A new group was at this little neighborhood bar (used to be called Anthony's) and 
they were starting trouble with a few of the more regular patrons. These new guys were egging 
them on and goading and making i t  quite clear that the bar was now "theirs". Dave, Gerry and I 
were sitting at the bar and saw that there was going to be trouble. Instead of backing away, so 
that he couldn't/wou[dn't get in trouble, Gerry and Dave assessed the situation, had me watch 
.. . . . .... ., . . 
. . 
August 5, 1997 
. . , . 
Ms. Mary C. Goody . 
PO Box 508 
155 E. Pearl 
Jackson Hoie \VY SiOO 1 
Dear Ms. Goody: 
I am ~3.r iting in response to your request For a character referenccl for Gerry Barcelia. I assume 
that for a character reference to hold any credence that the characrer giving it musr be credible. In 
short, here is "who" I am. 
My name is Rebecca Lee Wicander, nee Gilbenson. I'm i 2  and I've been married to my son's 
father for three years, this October 1, and our son (an only) is S 1/2 years old. I am Operations 
Manager for a smaller Nonh Haven, CT based firm known as Pt? Enterprises, Inc. Our main 
, . fociij is on placing computer professional, on 2 contract or pe:;nanen: ;asis. ~ ~ v i t h  companizs in 
need of their abilities in CT, MA, NY and XJ. I've bzen with Pb'I since i993. 
I have a continuous work historyleducation history since I was 14 :;em old (with some time OF 
for documented injures and the birch of my sonj . b d  other than a dri.;ing under sus~ension 
charge- in 1986- which was "bosus" and was nolied, I have no record. 
I've known Geny, through my husband, David W. Wicinder, since summer of 1986. I don't 
remember the instances around our first meeting, but what does stick with me is an insrant and 
genuine !king for him and a feeling of trust. I knew that with G e m  around, I didn't need to 
worry abour anyrhing. 
When I was younger, I wasn't an angle, and I did get into a few situations that would cause me 
problems. I did the bar thing and the like and Gerry always took care. At one point I felt that i 
needed to stop drinking and get myself back on an even keel. Gerry would see me with a drink in 
my hand, and "check it out", All the times this happened, he always Found soda, and I always 
appreciated his concern. He knew that was what I needed to do, whar I said I was going to do, 
and he was going to help me. I still feel that if he hadn't found soda, I would have been in For 
some serious counseling on the subject. I couldn't give you any clear dares about these instances 
but I would say it was between 1986-1990. 
One situation that will always stand out, to the end of my days, is that Gerry gave me my,life 
back. I t  was summer of 1956. (My time line is not as accurate as I would like, back then dates 
were just things that happened and were rarely noted by me.) Dave and I had just gotten an 
apartment in New Britain, 55 Elam Drive. I had been living in Burlington and Dave in 
Kensington. I needed to move, so unbeknownst to me, Dave was just offering to help. What I 181 
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for a client. If a lawyer's employment is limited to a specific maner, orgakzation. See Rule 1.13. Where many mutine matters are 
the relationship terminates when the matter has been resolved. If a involved, a system of limited or occasional reporting may be 
lawyer has sewed a client over a substantial period in a vluiety of arranged with the client Practical exigency may also require a 
matters, the client sometimes may assume that the lawyer will lawyer to act for a client without prior consultation. 
continue to serve on a continuing basis unless the lawyer gives 
notice of withdrawal. Doubt about whether a client-lawyer WithholdingInformation 
relationshio still exists should he clarified bv the lawver. vrefemblv . . 
in writing, so that the cltent wll  not miswkenly suppose the lawyer In some circumstances, s lawyer may be jusnlied m delaying 
is looking after the cl~ent's affatn when the lawyer has ceased to do transmission of infonnation when the cllent would be likely to react 
so. For example, if a lawyer has handled a judicial or administrative 
proceeding that produced a result adverse to the client but has not 
been specifically insnucted concerning pursuit of an appeal, the 
lawyer should advise the client of the possibility of appeal before 
relinquishing responsibility for the matter. 
Rule 1.4 - Communication 
(a) A lawyer shall keep a client reasonably informed 
about the status of a matter and promptly comply 
with reasonable requests for infonnation. 
(b) A lawyer shall explain a matter to the extent 
reasonably necessary to permit the client to make 
informed decisions regarding the representation. 
COMMENT: 
The client should have sufficient information to panicipate 
intelligently in decisions concerning the objectives of the 
representation and the means by which they are to be pqsued, to the 
extent the client is willing and able to do so. For example, alawyer 
negotiating on behalf of a client should provide the client with facts 
relevant to the matter. inform the client of wnnnunications from 
another party and take over reasonable steps that permit the client to 
make a decision regwding a serious offer fmm another party. A 
lawyer who receives bom opposing counsel an offer of settlement in 
a civil controvew of a vroffered plea bargain in a criminal case 
should promptly -inform'the ciieni of its -substance unless prior 
discussions with the client have left it clear that the proposal will be 
unacceptable. See Rule 1.2(a). Even when a client delegates 
authority to the lawyer, the client should be kept advised of the 
status of the matter. 
Adequacy of communication depends in part on the kind of 
advice or aasistance involved, For example, in negotiations where 
there is time to explain a proposal, the lawyer should review all 
important provisions with the client before proceeding to an 
agreement. In litigation a lawyer should explain the general stlategy 
and prospects of success and ordinarily should consult the client on 
tactics that mieht iniure or coerce others. On the other hand. a - - 
lawyer ordinarily cannot be expected to describe trial or negotiation 
strategy in detail. The guiding principle is that the lawyer should 
fulfill reasonable client expectations for information consistent with 
the duty to act in the client's best interests, and the client's overall 
requirements as to the character of representation, 
Ordinarily, the information to he provided is that appropriate 
for a client who is a cornorehendine and rmonsible adult. 
However, fulty informing the client acco;ding to this standard may 
be imoracticable. for examole. where the client is a child or suffers 
from keutal disability. gee' Rule 1.14. When the client is an 
oraaniration or  mu^. it is often im~ossible to inform every one of 
its-members about legal affainf ordinarily, the lawye; should 
address communications to the appropriate officials of the 
imprudently tq an immediate communication. Thus, a la* might 
withhold a psychiatric diagnosis of a client when the examining 
psychiatrist indicates that disclosure would harm the client. A 
iawyer may not withhold information to senre the lawyeh own 
interest or convenience. Rules or court orders governing litigation 
may provide that information supplied to a lawyer may not he 
disclosed to the client. Rule 3.4(c) directs compliance with such 
rules or orders. 
Rule 1.5 - Fees 
(a) A lawyer's fee sball he reasonable. The factors to 
be considered in determining the reasonableuess of 
a fee include the following: 
(1) the time and labor required, the novelty and 
difficulty of the questions involved, and the 
skill requisite to perform the legal service 
properly; 
(2) the likelihood, if apparent to the client, tbat 
the acceptance of the particular employment 
will preclude other employment by the 
lawyer; 
(3) the fee customarily charged in the locality for 
similar legal services; 
(4) the amount involved and the result obtained; 
(5) the time limitations imposed by the client or  
by the circumstances; 
(6) the nature and length of the professional 
relationship with tberlient; 
(7) the experience, reputation, and ability of the 
lawyer or  lawyers performing the services; 
and .... " 
(8) whether the fee is fixed o r  contingent. 
(b) When the lawyer has not regularly represented the 
client, the basis or  rate of the fee shall be 
communicated to the client, preferably in writing, 
before or  within a reasonable time after 
commencing the representation. 
(c) A fee may be contingent on the outcome of the 
matter for which the service is rendered, except in 
a matter in which a contingent fee is prohibited by 
paragraph (d) or other law. A contingent fee 
agreement shall be in writing and shall state the 
method by which the fee is to be determined, 
including the percentage or  percentages tbat sball 
accrue to the lawyer in the event of settlement, trial 
or appeal, litigation and other expenses to be 
deducted from the recovery, and whether such 
client to  make a good faith effort to  determine the 
validity, scope, meaning or application of the law. 
(e) When a lawyer knows t h a t  a client expects 
assistance no t  permitted by the rules of 
professional conduct o r  other  law, the  lawyer shall 
consult with the  client regarding the relevant 
limitations on the  lawyer's conduct. 
COMMENT: 
Scope of Representation 
Both lawyer and client have authority and responsibility in the 
objectives and means of representation. The client has ultimate 
authority to determine the purposes to be sewed by legal 
representation, within the limits imposed by law and the lawyefs 
professional obligations. Within those limits, a client also bas a 
right to consult with the lawyer about the means to be used in 
pursuing those objectives. At the same time, a lawyer is not 
required to pursue objectives or employ means simply because a 
client may wish that a lawyer do so. A clear distinction between 
objectives and means sometimes cannot be drawn, and in many 
cases the client-lawyer relationship panakes of a joint undertaking. 
In questions of means, the lawyer should 
assume responsibility for technical and legal tactical issues, but 
should defer to the client regarding such questions as the expense to 
be incurred and concern for third persons who might be adversely 
affected. Law definng the lawyefs scope of authority in litigation 
varies amone iurisdictions. 
Criminal, Fraudulent and Prohibited Transactions 
A lawyer is required to give an honest opinion about the actual 
consequences that appear likely to result from a client's conduct. 
The fact that a client uses advice in a course of action that is 
criminal or fraudulent does not, of itself, make a lawyer a party to 
the course of action. However, a lawyer may not knowingly assist a 
client in criminal or fraudulent conduct. There is a critical 
distinction between presenting an analysis of legal aspects of 
questionable conduct and recommending the means by which a 
crime or fraud might be committed with impunity. 
When the clienrs course of action has already begun and is 
continuing, the lawyer's responsibility is especially delicate. The 
lawyer is not permitted to reveal the client's wrongdoing except - - 
whire permitted by Rule 1.6. However, the lawyer is required to 
avoid funhering the purpose, for example by suggesting how it 
might be concealed A l a h e r  may not continue assisting ;client in 
conduct that the lawyer originally supposes is legally proper but 
then discovers is criminal or fraudulent. Withdrawal &om the 
representation, therefore, may be required. 
Where the client is fiduciary. the lawyer may be charged with 
special obligations in dealings with a beneficiary. 
- 
Paragraph (d) applies whether or not the defrauded party is a 
party to the transaction. Hence, a lawyer should not participate in a 
sham transaction; for example, a transaction to effectuate criminal 
or iiaudulent escwe of tax Iiabiliw. Paraeraoh (d) does not - .  ., 
preclude undertaking a criminal defense incident to a general 
retainer for legal senrice8 to a lawful enterprise. The last clause of 
paragraph (d) recognizes that determining the vaiidity or 
interpretation of a statute or reaulation may reauk  a course of -. ~~ ~~~~-~ 
In a case in which the client appears to be suffering mental action involving disobedience to-the statute or rebation or of the 
disabiiiw. the lawveh duw to abide bv the client's decisions is to be inteIPretati0n placed upon it by governmental authorities. .. 
guided by reference to Rule 1.14. 
Independence from Client's Views or Activities 
Legal representanon should not be denied to people who are 
unable to afford legal services, or whore cause is conuovrrsial or 
the subject of popular disapproval. By the same token, represennog 
a client does not comtitute approval ofa client's views or act~vities. 
Services Limited in Objectives or Means 
The objectives or scope of servicesprovided by a lawyer may 
be limited by amement with the client or by the tenns under which 
the lawyer's-services are made available to the client. For esmple, 
a retainer may be for a specifically defined purpose. Representation 
provided through a legal aid agency may be subject to limirations on 
the types of cases the agency handles. When a lawyer has been 
retained by an insurer to represent an insured, the representation 
may he limited to matters related to the insurance coverage. The 
terms upon which representation is undertaken may exclude specific 
objectives or means. Such limitations may exclude objectives ar 
means that the lawyer renards as repugnant or imp~dent. 
An agreemeit con&ing the scope of representation must 
accord with the Rules of Professional Conduct and other law. Thus, 
the client mav not be asked to amee to reoresentation so limited in - 
scope as to violate Rule 1.1, or to surrender the right to terminate 
the lawer's senices or the r ih t  to settle litieation that the lawer 
might G s h  to continue. 
- - 
Rule 1.3 - Diligence 
A lawyer shall act with reasonable diligence a n d  
promptness in representing a client. 
COMMENT: 
A lawyer should pursue a matter on behalf of a client despite 
opposition, obstruction or personal inconvenience to the lawyer, and 
may take whatever lawful and ethical measures are required to 
vindicate a client's cause or endeavor. A lawyer should act with 
commihnent and dedication to the interests of the client and with 
zeal in advocacy upon the client's behalf. However, a lawyer is not 
bound to press for every advantage that might be realized for a 
client. A lawyer has professional discretion in determining the 
means by which a matter should be pursued. See Rule 1.2. A 
lawyer's workload should be conRolled so that each matter can be 
handled adequately. 
Perhaps no professional shoxtcoming is more widely resented 
that procrastination. A client's interests often can be adversely 
affected by the passage of time or the change of conditions; in 
extreme instances, as when a lawyer overlooks a statute of 
limitations, the client's legal position may be destroyed Even when 
the client's interests are not affected in substance, however, 
unreasonable delay can cause a client needless anxiety and 
undermine confidence in the lawyer's bustworthinass. 
Unless the relationship is terminated as provided in Rule 1.16, 
a lawyer should carry through to conclusion all matters undertaken 
Idaho Rules of Professional Conduct 
The Idaho Rules of Professional Conduct became effective on November I, 1986, (with subsequent amendments) by order of the Idaho 
Supreme Court The lRPC are based largely on the ABA Model Rules of Professional Conduct, with some Idaho variations. 
The Idaho Supreme Court adopted the IRPC in the form presented here, but did not adopt the comments The comments have been 
included as an aid to the reader, but it must be specifically understood that they are included in the discretion of the publisher and not at the 
direction of the Court. 
Conflicts behveen the Rules and the comments should be resolved strictly in favor of the Rules. 
The comments are borrowed from the ABA Model Rules, except where underlining appears. Underlined comments represent changes 
included to reflect Idaho variations in the text of the particular Rule. 
Client Lawyer Relationship applies as well to a lawyer who is appointed as counsel for an 
nurepresented person. See also Rule 6.2 
Rule 1.1 - Competence Thoroughness and Preparation 
A.lawyer shall provide competent representation t o  a Competent handling of a particular matter incladsS.q&yieto 
client. C o m ~ e t e n t  re~resen ta t ion  reauires the legal and analysis of the factual and legal elcmcnk af the problem, and - 
knowledge, skill, thbroughness a i d  preparation 
reasonably necessary for  the representation. 
COMMENT: 
Legal Koowledge and SkiU 
In determining whether a lawyer employs the requisite 
knowledge and skill in a particular matter, relevant factors include 
the relative complexity and specialized nature of the matter, the 
lawyer's general experience, the lawyer's training and experience in 
the field in question, the preparation and study the lawyer is able to 
give the matter and whether it is feasible to refer the matter to, or 
associate or consult with, a lawyer of established competence in the 
field in question. In many instances, the required proficiency is that 
of a general practitioner. Expertise in a particular field of law may 
be required in some circumstances. 
A lamer need not necessarily have s~ecial training or tirior 
experience io handle legal problemIof a typd with which the la& 
is unfamiliar. A newlv admitted lawyer can be as Competent as a 
pF&iioner with'zdng &pwience. &e uaportaoi legaI+&s, such 
as the analysis of precedent, the evaluation of evidence and legal 
&e .required in all legal problems. Perhaps the most,. 
fundamental legal skill consists of determining what klnd of legal 
problems a situation may involve, a skill that necessarily transcends 
any particular specialized knowledge. A lawyer oan provide 
adequate representation in a wholly novel field through necessary 
study. Competent representation can also be provided through 
the association of a lawyer of established competence in the field in 
question. 
In an emergency lawyer may give advice or assistance in a 
matter in which the lawyer does not have the skill nrdioarily 
required where referral to or consultation or association with 
&h- !$-;ye: :-ygz!d he imp::cti.a!. E:c i: P.S crrc:$eLlcy, 
however, assistance should be limited to that reasonably necessav 
in the circumstances. for ill considered action under emergency .- - ~ ~ ~~ ~ ~ ~, 
conditions can jeopardize the client's interest. 
A lamer may accept representation where the requisite level 
of competence c& be achieved by reasonable preparation. This 
use of methods and procedures meeting the standards of cmrgeteet 
practitioners. It also includes adequate preparation. ?he required 
attention and oretiaration are dete&ined in Dart by what is at stake: . . 
major litigation ind complex transactions ordinarily require more 
elaborate treatment than matters of Lesser consequence. 
Maintaining Competence 
To maintain the requisite knowledge and skill; a lawyer should 
engage in continuing study and education. If a system of pccr 
review has been established, the lawyer should consider making use 
of it in appropriate cimmstances. 
Rule 1.2 - Scope of Representation 
(a) A lawyer shall abide by a client's decisiens 
concerning the  objectives of representation subject 
to paragraphs (c), (d) and (e), and sbatt.-tt 
with the  client a s  to  the  means b y  which they a r e  to 
be pursued. A lawyer shall abide By-a&ent's 
decision wbether to accept a n  offer of setflement of 
a matter. In a criminal case, the lawyer shall abide 
b v i f ~ e  dient's decision. af ter  consultation with the 
lawyer, as to  a plea to  be entered, whether to  waive 
jury trial a n d  wbether the client will testify. 
@) A lawyer's representatlon of a cUeut, lncludtng 
representation by appointment, does not constitute 
an  endorsement of the client's political, economic, 
social or moral views or activities. 
(c) A lawyer may limit the objectives of the 
representation if the client consents af ter  
consultation. 
(d) A lawyer shall not counsel a client to  engage, o r  
assist a client, in  conduct that  the lawyer knows is 
crlmlnal or fraudulent, bu t  a lawyer may discuss 
tbe legal consequences of any proposed course of 
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OFFICE O F  THE PU- LIC DEFENDER O F  K , O T E N A I  C O U N T Y  
Courthouse Plaza . 506 Government Way, Suite 300 P.O. Box 9000 Coeur d'Alene, Idaho 83816-9000 
(208) 664-1347 FAX (208) 769-4475 
March 1 1, 1998 
Christina R. Awadalla 
Idaho State Bar 
P.O. Box 895 
Re: Complaint of Gerald Barcella 
?,?-, ,- .-. - I S 3  Fiic TGu. Y I -L I Y I L 
Dear Ms. Awadalla: 
I wrote you a letter yesterday regarding the above-referenced complaint. In that letter I informed 
you that Mr. Barcella had worked out his problems with Mr. Gresback's office and had some time 
ago agreed that his hand written notes would be mailed to him in the future. However, this 
morning Mr. Barcella left a message on my voice-mail in which he, inter alia, stated that ine has 
changed his mind about his He now requests that he be given his hand writtc:n notes 
immediately. He also requests that he receive a copy of the iury instructions from his trial. 
Therefore, I have called %fr Gresback's secretary i d  asked her to deliver those documents to me 
so that I may copy them and deliver them to the county jail for Mr. Barcelia. Once those 
materials are delivered, I believe that Mr Barcella will have a complete copy of everything that I 
have on his case (including his own copy of each of the 638 kites he has sent me through J a n u q  
27, 1998) except copies of the crime scene and autopsy photos and my own attorney notes. And, 
I will inform you now that I have absolutely no intention of making copies of those items for Mr 
Barcella. 
L d a r c e i ~ a  
T. Gresback 
IISBI ~ d a h o  state Bar -525 West Jefferson P. 0. Box 895 Boise, Idaho 83701 PH: (208) 334-4500 FAX. (208) 334-4515 
OFFICE OF BAR COUNSEL 
Michael J. OUls 
Bar counsel March 5, 1998 
Jo-Ann L. Bowen 
Assisant Bar Counsel PERSONAL & CONFIDENTIAL 
Chrisilna R. Awadalla 
Investigator John Adams 
Sue Nelson Kootenai County Public Defender's 
Seaetary 
Linda R. PNiUe 
P.O. Box 9000 
AdministntiveAssistant Coeur d7Alene, ID 83701 
Re: Complaint of Gerald Barcella 
ISB File No. 97- C 191 C 
Dear Mr. Adams: 
Our office recently received correspondence from Gerald Barcella. Mr. Barcella 
indicates that he is your client in a criminal matter. Mr. Barcella expressed concern 
about not getting discovery items that he claims he provided to you, despite his 
request for you to return them. 
Bar Counsel requests that, to the extent you are obligated under IRPC 1.16, that you 
contact your client within ten (10) days, and provide information and assistance 
accordingly. Please inform Bar Counsel if you are unable to comply or if you do 
not feel you are obligated. 
By copy of this letter, we request Mr. Barcella write the Bar if he does not receive 
satisfactory communication from you by March 16, i 998. 
Thm-k you for your immedizte atterrtlon to this matter. 
Sincerely, 
,c..k&&& t %JL& 
C. 
Christina R. Awadalla 
Investigator 
cc: Gerald Barcella 
A IISBI Idaho State Bar -525 West Jefferson P. 0. Box 895 Boise, Idaho 83701 PH: (208) 334-4500 FAX: (208) 334-4515 
OFFICE OF BAR COUNSEL 
Michael J. Oths 
Bar Counsel 
Jo-Ann L. Bowen 
Assistanl Bar Counsel 






Linda R. PNllte 
Administrative Assistant 
September 3, 1997 
PERSONAL & CONFIDENTIAL 
Mr. John Adarns 
Kootenai County Public Defender's 
P.O. Box 9000 
Coeur d'Alene, ID 838 16-9000 
Re: Grievance of Gerald Barcella 
ISBFileNo97-C 191 C 
Dear Mr. Adams: 
The Idaho State Bar recently received correspondence from Gerald Barcella. Mr. 
Barcella indicates that he is your client in a criminal case. Mr. Barcella expressed 
concern about problems with communication between the two of you. He claims you 
have not kept him informed of his case, specifically with things you have learned 
through discovery. 
Bar Counsel requests that, to the extent you are obligated under IRPC 1.4, that you 
contact your client within ten (10) days, and provide information and assistance 
accordingly. Please inform Bar Counsel if you are unable to comply. 
By copy of this letter, we request Mr. Barcella write the Bar if he does not receive 
satisfactory communication from you by September 15, 1997. 
Than! you fcr your mticipated cooperation. 
Sincerely, 
t b " 4 k ~ W  
Christina R. Awadalla 
Intake Coordinator 
cc: Gerald Barcella 
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statements by a lawyer can unfairly undermine public confidence in 
the administration ofjustice. 
When a lawyer seeks judicial office, the lawyer should be 
bound by applicable limitations on political activity. 
To maintain the fair and independent administration of justice, 
lawyers are encouraged to continue traditional efforts to defend 
judges and coum unjustly criticized 
Rule 8.3 - Reporting Professional Miscouduet 
(a) A lawyer havlng knowledge that another lawyer 
has committed a violation of the Rules of 
Professional Conduct that raises a substantial 
question as to that lawyer's honesty, 
hustworthiness or fitness as a lawyer in other 
respects, shall inform the appropriate professional 
authority. 
(h) A lawyer having knowledge that a judge has 
committed a violation of applicable rules of judicial 
conduct that raises a substantial question as to the 
judge's fitness for offise shaU inform the 
appropriate authority. 
(c) This office does not require disclosure of 
I information otherwise protected by Rule 1.6. 
Self-regulation of the legal profession requires that members of 
the profession initiate disciplinary investigation when they know of 
a violation of the Rules of Professional Conduct. Lawyers have a 
similar obligation with respect to judicial misconduct. Ao 
apparently isolated violation may indicate a pattern of misconduct 
tbat only a disciplinary investigation can uncover. Reporting a 
violation is especially important where the victim is unlikely to 
discover the offense. 
A report about misconduct is not required where it would 
involve violation of Rule 1.6. However, a lawyer should encourage 
a client to consent to disclosure where prosecution would not 
substantially prejudice the client's interests. 
If A lawyer were obliged to report every violation of the Rules, 
the failure to report any violation would itself be a professional 
offense. Such a requirement existed in many jurisdictions but 
proved to be unenforceable. This Rule limits the reporting 
obligation to those offenses that a self-regulating profession must 
vigorously endeavor to prevent. A measure of judgment is, 
therefore, required in complying with the provisions of this Rule. 
The t a m  "substantial" refers to the seriousness of the pos*;hle -....... ~~ ~ ~ - -  
offense and not the quantum of evidence of which the lawyer is 
aware. A reoort should be made to the bar disciplinary agencv 
i t  is professional misconduct for a lawyer to: 
(a) violate or attempt to violate the rules of 
professional conduct, knowingly assist or induce 
another to do so, or do so through the acts of 
another; 
(b) commit a criminal act that reflects adversely on the 
lawyer's honesty, hvstworthiness or fitness as a 
lawyer in other respects; 
(c) engage in conduct involving dishonesty, fraud, 
deceit or misrepresentation; 
(d) engage in conduct that is prejudicial to the 
administration of justice; 
(e) state or imply an abiity to influence improperly a 
government agency or official; or 
(0 knowingly assist a judge or judicial officer in 
conduct tbat is a violation of applicable rules of 
judicial conduct or other law. 
COMMENT: 
Many kinds of illegal conduct reflect adversely on fitness to 
practice law, such as offenses involving fraud and the offense of 
willful failure to file an income tax r e m .  However, some k i d s  of 
offense cany no such implication. Traditionally, the distinction was 
dmwn in terms of offenses involving "moral Nrpitude." That 
conceot can be construed to include offenses concerning some 
manen of personal morality, such as the adultery and comparable 
offenses, that have no specific co~ec t ion  to fitness for the practice 
of law. Although a lawyer is pemoally answerable to the entire 
crimimat law, a lawyer should be professionally answerable only for 
offenses that indicate lack of those characteristics relevant to law 
practice. Offenses involving violence, dishonesty, or breach of 
trust, or serious interference with the administration of justice are in 
that category. A pattern of repeated offenses, even ones of minor 
simificance when considered separately, can indicate indifference 
t;legal obligation. 
A lawyer may refuse to comply with an obligation imposed by 
law upon a good faith belief that no valid obligation exisfs The 
provisions of Rule 1.2(d) concerning a good faith challenge to the 
validitv. soooe. meaning or application of IJte law apply to ,. . . 
challenges of legal regula~on of thk practice of law. 
Lawyers holding public office assume legal responsibilities 
going beyond those of other citizens. A lawyer's abuse of public 
office can suggest an inability to fulfill the professional role of 
attorney. The same is m e  of abuse of positions of private bust such 
as tmstee, executor, ahhistrator, guardian, agent and officer, 
director or manager of a corporation or other organization. 
Rule 8.5 - Jurisdiction ,---, 
unless some ither agency, such as a peer review agency, is more 
appropriate in the circumstances. Similar considerations apply to A lawyer admitted to practice in this jurisdiction is 
the reporting of judicial misconduct. subject to the disciplinary authority of this jurisdiction 
The duty to report professional misconduct does not apply to a although in practice elsewhere. A lawyer 
lawyer retained to represent a lawyer whose professional conduct is admitted to practice in other jurisdictions h subject to the 
in question. Such a situation is governed by the mles applicable to 
the client-lawyer relationship. Rules of Professional Conduct as adopted in this state, 
and mav he subiect of appropriate enforcement 
Rule 8.4 - Misconduct proceedings in this itate, with respect to any practice of law conducted in this state. 
formulate issues and advance argument in the matters under Paragaph @) recognizes that substantive law may require a 
consideration. The decision-making body, like a court, should be lawyer to disclose certain information to avoid being deemed to 
able to rely on the integrity of the submissions made to it. A lawyer have assisted the client's crime or fraud. The requirement of 
appearing before such body should deal with the tribunal honestly disclosure created by this paragraph is, however, subject to the 
and in conformity with applicable rules of procedure. obligations created by Rule 1.6. 
Lawyers have no exclusive right to appear before 
nonadjudicative bodies, as they do before a court. The requirements Rule 4.2 - Communication with Person 
of this Rule therefore may subject lawyers to regulations 
inapplicable to advocates who are not lawyers. However, Represented by Counsel 
le&iatures and administrative agencies have a right to expect 
lawyers to deal with them as they deal with courts. In representing a client, a lawyer shall not communicate 
This Rule does not apply to representation of a client in a about the subject of the representation with a party the 
negotiation or other bilateral transaction with a governmenbd lawyer knows to be represented by another lawyer in the 
agency; representation in such a transaction is governed by Rules matter, unless the lawyer has the consent of the other 
4.1 through 4.4. lawyer or is authorized by law to do so. 
Transactions With Persons Other COMMENT: 
Than Clients 
This Rule does not orohibit communication with a party, or an 
employee or agent of a party, concaning matters outside the 
Rule 4.1- Truthfulness in Statements representation. For example, the existence of a controversy between 
to Others a government agency and a private party, or between two 
organizations, does not prohibit a lawyer for either fiom 
co-mmunicating with nonlawyer representatives of the other 
In the course of representing a client a lawyer shall not regarding a separate matter, Also, to a may 
knowingly: communicate directly with each other and a lawyer having 
(a) make a false statement of material fad or law to a independent justification for communicating with the other party is , 
third person; or permitted to do so. Communications authorized by law include, for 
(b) fail to disclose a material fad to a third person example, the right of a parry to a controversy with a government . ,
when disclosnre is necessary to avoid assisting a 
criminal or fraudulent act by a client, unless 
disclosure is prohibited by Rule 1.6. 
CObfkENT: 
Misrepresentation 
A lawyer is required to be truthful when dealing with others on 
a clients behalf, but generally has no afEmMtive duty to inform an 
opposing party of relevant facts. A misrepresentation can occur if 
the lawyer incorporates or affirms a statement of mother person that 
the lawver knows is false. Misreoresentations can also occur by 
failure to act. 
Statements of Fact 
This Rule refers to statements of fact Whether a particular 
statement should be regarded as one of fact can depend on the 
circumstances. Under generally accepted conventions in 
agency to speakwith government officials about themaiier. 
In the case of an organization, this Rule prohibits 
communications by a lawyer for one party concerning the matter in 
representation with persons having a managerial responsibility on 
behalf of the organization, and with any other p m n  whose act or 
omission in comection with that matter may be imputed to the 
orgpization for purposes of civil or criminal liability or whose 
statement may constitute an admission on the part of the 
organization. If an agent or employee of the organization is 
represented in the matter by his or her own counsel, the consent by 
that counsel to a communication will be sufficient for purposes of 
this Rule. Compare Rule 3.4(0. 
This ~ l e  also covers any penon, whether or not a party to a 
formal proceeding, who is represented by counsel concerning the 
matter in question. 
Rule 4.3 - Dealing with 
Unrepresented Person 
negotiation, certain types ofstatements ordinarily are not taken as In dealing on behalf of a ,.gent with a who is not 
statements of material fact Estimates of price or value placed on represented by a lawyer shali not state imply the subject of a transaction and a parv's intentions as to an 
accep*lble of a claim are in this category, and so is the that the lawyer is disinterested. When the lawyer knows 
existence of an undisclosed principal except where noudisclosure of Or reasonably should know that the unrepresented Person 
the nrincinal would conqtitute fraud misunderstands the lawyer's role in the matter, the -~. r - - ~  .r-. . .-~- ~ ~~ . 
lawyer shall make reasonable efforts to correct the 
Fraud by Client misunderstanding. 
called as a witness unless precluded from doing so 
by Rule 1.7 or Rule 1.9. 
Combining the roles of advocate and witness can prejudice the 
opposing parry and can involve a conflict of interest between the 
lawyer and the client. 
The opposing patty has proper objection where the 
combination of roles may prejudice that party's rights in the 
litigation. A witness is required m testify on the basis of personal 
knowledge, while an adwcate is expected to explain and comment 
on evidence given by others. It may not be clear whether a 
statement by an advocate-witness should be taken as proof or as an 
analysis of the proof 
Paramnh (at(1) recomizes that if the testimonv will be - . . . . .  
uncontested, the ambiguitiesin the dual role are purely iheorefical. 
Paragraph (a)(2) recognizes that where the testimony concerns the 
extent and value of legal services rendered in the action in which the 
testimonv is offered, permitting the lawyers to testify avoids the 
need for a second &a1 with new co&el to resolve that issue. 
Moreover, in such a situation the judge has first-hand knowledge of 
the matter in issue; hence, there is less dependence on the adversary 
process to test the credibility of the testimony. 
Apaa from these two exceptions, p-ph (a)(3) recognizes 
that a balancing is required between the interests of the client and 
those of the opposing party. Whether the opposing party is likely to 
suffer prejudice depends on the nature of the case, the importance 
and probable tenor of the lawyer's testimony will conflict with that 
of other witnesses. Even if there is risk of such prejudice, in 
determining whether the lawyer should be disqualified'due regard 
must be given to the effect of disqualification on the lawyer's client. 
It is relevant that one or both panies could reasonably foresee that 
the lawyer would probably be a witness. The principles of imputed 
disqualification stated in Rule 1.10 has no application in this aspect 
of the problem. 
Whether the combination of roles involves an improper conflict 
of interest with respect to the client is determined by Rule 1.7 or 
1.9 For example, ifthere a llkely robe substanttal conflict betwern 
the tesnmony of ihc client and that of the lawyer or a member of the 
lawer's firm. the reoresentation is imorooer. The oroblem can arise 
whether the l k y e r  is called as a witness bn behaliof the client or is 
called by the opposing party. Determining whether or not such a 
conflict exists is primarily the responsibility of the lawyer involved. 
See Comment to Rule 1.7, if a lawyer who is a member of a firm 
may not act as both advocate and witness by reason of conflict of 
interest, Rule 1.10 disqualifies the firm also. 
Rule 3.8 - Special Responsibilities 
of a Prosecutor 
The prosecutor in a criminal case shall: 
(a) refrain from prosecuting a charge that the 
prosecutor b o w s  is not supported by probable 
cause; 
(b) make reasonable efforts to assure tbat the accused 
has been advised of the right to, and the procedure 
for obtaining, counsel and has been given 
reasonable opportunity to obtain counsel; 
(c) not seek to obtain from an nurepresented accused a 
waiver of important pretrial rights, such as the 
right to a preliminary hearing; 
(d) make timely disclosure to the defense of all 
evidence or information k n o w  to the prosecutor 
that tends to negate the guilt of the accused or 
mitigates the offense, and in connection with 
sentencing, disclose to the defense and to the 
tribunal all unprivileged mitigating information 
known to the prosecutor, except when the 
prosecutor is relieved of this responsibility by a 
protective order of the tribunal; and 
(e) exercise reasonable care to prevent investigators, 
law enforcement personnel, employees or other 
persons assisting or associated with the prosecutor 
in a criminal case from making an extrajudicial 
statement that the prosecutor would he prohibited 
from making under Rule 3.6. 
COMMENT: 
A prosecutor has the responsibility of a minister of justice and 
not simply that of an advocate. This responsibility carries with it 
specific obligations to see that the defendant is accorded p r o c e d d  
justice and that guilt is decided upon the basis of sufficient evidence 
Precisely how far the prosecutor is required to go in this direction is 
a matter of debate and varies in different iurisdictions. Manv 
jurisdictions have adopted the ABA stan& of Criminal ~ust ici  
Relating to Prosecution Function, which in fum are the product of 
prolonged and careful deliberation by lawyers experienced in both 
criminal wosecution and defense. See also Rule 3.3(d), govern in^ 
ex partc-pruceedings, among which grand jury pr&eediugs are 
included. Applicable law may require other measures by the 
prosecutor and knowing disregard of those obligations or a 
systematic abuse of prosecutorial discretion could constimte a 
violation of Rule 8.4. 
Paragraph (c) does not apply to an accused appearing pro se 
with the aovroval of the tribunal. Nor does it forbid the lawful 
questioning b f  a suspect who has knowingly waived the rights to 
counsel and silence. 
The exception in paragraph (d) recognizes that a prosecutor 
may seek an appropriate protective order from the tribunal if 
disclosure of information to the defense could result in substantial 
harm to an individual or to the public interest. 
Rule 3.9 -Advocate in Nonadjudicative 
Proceedings 
A lawyer representing a client before a legislative or 
administrative tribunal in a nonadjudicative proceeding 
shall disclose tbat the appearance is in a representative 
capacity and shall conform to the provisions of Rules 
3.3(a) through (c), 3.4(a) through (c), and 3.5. 
COMMENT: 
In representation before bodies such as legislatures, municipal 
councils, and executive and administrative agencies acting in a 
rule-making or policy-maklng capacity, tawyers present facts, 
court. If there is an issue whether the client has wmmined pejutY, 
the lawyer cannot represent the client h rnolution of the issur, and 
a mistrial may bc uoavudable. r\n unwrupulous client might in this 
way attempt to produce a series of mistrials and thus escape 
prosecution. However, a second such encounter could be construed 
as a deliberate abuse of the right to counsel and as such a waiver of 
the right to further representation. 
Constitutional Requirements 
Ihe gcnenl rule that an advocate must dlsulose the rxistenee of 
~cnurv wtrh rzsp?ct to a matend fact, wen that of 3 client qplies . - 
to defense counsel in criminal cases, as well as in other instances. 
However, the definition of the lawyer's ethical duty in such a 
situation may be qualified by constitutional provisions have been 
wnsrmed to require that counsel present an accused as a witness if 
the accused wishes to testifv. even if counsel knows the testimony .. 
will be false. The obligation of the advocate under these Rules is 
subordinate to such a constitutional requirement. 
Duration OfObligation 
A oractical time limit on the obligation to rectify the 
presentaion of false evidence has to be established. The concinsion 
of the orooeedine is a reasonablv definite point for the termination 
of the obligation.- 
Refusing to Offer Proof Believed to be False 
Generally speaking, a lawyer has authority to refuse to offer 
testimony or other proof that the lawyer believes is untruslworthy. 
Offering such pmof may reflect adversely on the lawyer's ability to 
discriminate in the quality of evidence and thus impair the lawyer's 
effectiveness as an advocate. In criminal cases, however, a lawyer 
may, in some jurisdictions, be denied this authority by constitutional 
requirements governing the right to counsel. 
Ex Parte Proceedings 
Ordinarilv. an advocate has the limited responsibility of 
presenting ond side of the matters that a tzibunal sho& consider in 
reaching a decision: the conflicting ~osition is expected to be 
presented by the opposing party. However, in an ex p a  
proceeding, such as an application for a temporary restraining order, 
there is no balance of presentation by opposing advocates. The 
object of an ex parte prorreding is nevertheless to yield a 
substantially just result. The judge has an affirmative responsibility 
to accord the absent party just consideration. The lawyer for the 
represented party has the correlative duty to make disclosures of 
material facts known to the lawyer and that the lawyer reasonably 
believes are necessary to an informed decision. 
Rule 3.4 - Fairness to Opposing Party 
and Counsel 
A lawyer shall not: 
(a) unlawfully obstruct another party's access to 
evidence or unlawfolly alter, destroy or conceal a 
document or other material having potential 
evidentiary value. A lawyer shall not counsel or  
assist another person to do any such act; 
(b) falsify evidence, counsel or assist a witness to testify 
falsely, or  offer an inducement to a witness that is 
prohibited by law; 
(c) knowing& disobey an obligation under the rnles of 
a tribunal except for an open refusal based on an 
assertion that no valid obligation exists; 
(d) in pretrial procedure, make a frivoious discovery 
request or  fail to make reasonably diligent effort to 
comply with a legally proper discovery request by 
an opposing party; 
(e) in trial, allude to any matter that the lawyer does 
not reasonably believe is relevant or that will not he 
supported by admissible evidence, assert personal 
knowledge of facts in issue except when testifying 
as a witness, or  state a personal opinion as to the 
justness of a cause, the credibility of a witness, the 
culpability of a civil litigant or the guilt or 
innocence of an accused; or 
(0 request a person other than a client to refrain from 
voluntarily giving relevant information to another 
party unless: 
(1) the person is a relative o r  an employee or  
other agent of a client; and 
(2) the lawyer reasonahly believes that the 
person's interests will not he adversely 
affected by refraining from giving such 
information. 
COMMENT: 
The procedure of the advenary system contemplates that the 
evidence in a case is to he marshaled competitively by the 
contending parties. Fair competition in the adversary system is 
secured by prohibitions against destruction or wncealment of 
evidence, improperly influencing witnesses, obstructive tactics in 
discovery procedure, and the like. 
Documents and other items of evidence are o h  essential to 
estiblish a claim or defense. Subject to evidentiary privileges, the 
right of an opposing party, including the government, to obtain 
evidence through discovery or subpoena is an important procedural 
right. The exercise of that right can be frustrated if relevant material 
is altered. concealed or destroyed. Applicable law in many 
jurisdictions makes it an offense io  destr&material for pulpose of 
impairina its availability in a pending proceeding or one whose 
coheniement  can h i  fores&n. Falsifying evidence is also 
generally a criminal offense. Paragraph (a) applies to endentiaty 
material generally, including computerized information. 
With regard to paragraph @), it is not improper to pay a 
witness's expenses or to compensate an expert witness on terms 
permitted by law. The common law rule in most jurisdictions is that 
it is improper to pay an occurrence wimess any fee for testifying 
and that it is improper to pay an expert witness a contingent fee. 
Paragraph ( f )  permits a lawyer to advise employees of a client 
to refrain from giving information to another party, for the 
employees may identifl their interests with those of the client. See 
also Rule 4.2. 
(d) I n  a n  exparte proceeding, a lawyer shall inform the 
tribunal of all material facts known to the  lawyer 
which will enable the tribunal t o  make a n  informed 
decision, whether o r  not the facts are adverse. 
The advocate's task is to present the client's case with 
persuasive force. Performance of that duty while maintaining 
confidences of the client is qualified by the advocate's duty of 
candor to the tribunal. However, an advocate does not much for the 
evidence suhmined in a cause; the tribunal is responsible for 
assessing its probative value. 
Representations by a Lawyer 
An advocate is responsible for pleadings and other documents 
~ r m r e d  for litisation, hut is usually not required to have personal 
knowledge of matters asserted therein, for litigation documents 
ordinarily present assertiow by the client, or by someone on the 
client's behalf, and not assertions by the lawyer. Compare Rule 3.1. 
However, an assertion purporting to be on the lawyer's own 
knowledge, as in an affidavit by the lawyer or in a statement in open 
court, may properly be made only when the lawyer knows the 
assertion is m e  or believes it to be ttue on the basis of a reasonably 
dillgent inquiry. There are circumstances where failure to make a 
disclosure is the equivalent olan affmative misrepresentatloo. The 
obligation prescribed in Rule 1.2(d) not to c&nsel a client to 
commit or assist the client in committing a fraud applies 
in litigation. Regarding compliance with Rule 1.2(d), see the 
Comment to that Rule. See also the Comment to Rule SAP). 
Misleading Legal Argument 
Legal argument based on a knowingly false representation of 
law constitutes dishonesw toward the tribunal. A lawyer is not 
required to make a disinkrested exposition of the law, but must 
recognize the existence of pertinent legal authorities. Furthermore, 
as stated in paragraph (a)(3), an advocate has a duty to disclose 
directly adverse authority in the controtling jurisdiction which has 
not been disclosed by the opposing party. The underlying concept 
is that legal argument is a discussion seeking to determine the legal 
premises properly applicable to the case. 
False Evidence 
When evidence that a lawyer knows to be false is provided by a 
person who is not the client, the lawyer must refuse to offer it 
regardless of the client's wishes. 
When false evidence if offered by the client, however, a 
conflict may arise between the lawyer's~duty to keep the client's 
revelations confidential and the duty of candor to the court. Upon 
ascertaining that material evidence is false, the lawyer should seek 
to persuade the client that the evidence should not he offered or, if it 
has been offered. that its false character should immediately he 
disclosed. If the persuasion is ineffective, the lawyer must take 
reasonable remedial measures. 
Excepr in the defense of a ch ina1  accused, the rule generally 
recoacoized is that. if uecessaw to rectify the situation, an advocate 
mGdisclose the'cxistence of the client's deception to the court or 
to the other party. Such a disclosure can result in grave 
conseouences to the client. including not only a sense of betrayal 
but also loss of the case and perhapca for perjury. But 
the alternative is that the lawyer cooperate in deceiving the court, 
thereby subverting the truth-fmding process which the adversary 
system is designed to implement. See Rule 1.2id). Furthermore, 
unless it is clearly understood that the lawyer will act upon the duty 
to disclose the existence of false evidence, the client can simply 
reject the lawyer's advice to reveal the blse evidence and insist that 
the lawyer keep silent. Thus the client could in effect coerce the 
lawyer into being a party to fraud on the court. 
Perjury by a Criminal Defendant 
Whether an advocate for a criminally accused has the same 
duty of disclosure has been intensely debated. While it is agreed 
that the lawyer should seek to persuade the client to refrain from 
oeriuriow te&monv. there has been disnute conceminp, the lawyer's . , , , 
duty when that persuasion fails. If the confrontation with the dient 
occurs before trial. the lawer ordinarily can withdraw. Withdrawal 
before trial may not be G i h l e ,  however, either because trial is 
imminent. or because the confrontation with the client dues not take 
place until the trial itself, or because no other counsel is available. 
The most difficult situation, therefore, arises in a criminal case 
where the accused insists on testifying when the lawyer knows that 
the testimony is perjurious. The lawyer's effort to rectify the 
situation can increase the likelihood of the client's being convicted 
as well as opening the possibility of a prosecution for perjury. On 
the other haad, if the lawyer does not exercise control over the 
proof, the lawyer participates, although in a merely passive way, in 
deception of the court. 
Three resolutions of this dilemma have been proposed. One is 
to oermit the accused to testify by a narrative without guidance 
hrough the lawyer's questioning. This compromises both 
conrendinr: princtplus, it exempts the lawyer from the duty to 
disclose False evidence but subiects the client to an inwlicit ~~ ~~ 
disclosure of information imparted to counsel. Another suggested 
resolution. of relativelv recent orizin, is that the advocate he entirely 
excused tiom the dut; to reveal pe jury if the pe jury is that of the 
client. This is a coherent solution hut makes the advocate a 
knowing inshument of pe jury. 
The other resolution of the dilemma is that the lawyer must 
reveal the client's perjwy if necessary to rectify the situation. A 
criminal accused has a right to the assistance of an advocate, a right 
to testify and a right of coniidential communication with counsel. 
However, an accused should not have a right to assistance of 
counsel in committing perjury. Furthermore, an advocate has an 
obligation, not only in professional ethics hut under the law as well, 
to avoid implication in the commission of perjury or other 
falsification of evidence. See Rule I .Z(d). 
Remedial Measures 
If neriured testimonv or false evidence has been offered, the ' - 
advocate's proper course ordinarily is to remonstrate with the client 
confidentially. If that fails, the advocate should seek to withdraw if 
that will remedy the situation. If withdrawal will not remedy the 
situation or is impossible, the advocate should make disclosure to 
the court. It is for the court then to determine what should be 
done-making a statement about the matter to the trier of fact, 
orderine a mistrial or nerha~s nothins. If the false testimony was . . 
that ofla client, the client may controvert the lawyer's v e r s h  of 
their communication when the lawyer discloses the situation to the 
functions undertaken in behalf of the client. For example, if the 
lawyer is acting as advocate in defending the client against charges 
of fraud, it wouid normally be incompatible with that responsibility 
for the lawyer m perform an evaluation for others concerning the 
same or a related bansaction. Assuming no such impediment is 
apparent, however, the lawyer should advise the client of the 
implications of the evaluation, particularly the lawyer's 
responsibilities to third persons and the duty to disseminate the 
findings. 
Access to and Disclosure of Information 
The quality of an evaluation depends on the freedom and extent 
of the investigation upon which it is based. Ordinarily a lawyer 
should have whatever latitude of investigation seems necessary as a 
inaner of professional judgment. Under some circumstances, 
however, the tenns of the evaluation may be limited. For example, 
certain issues or sources may be categorically excluded, or the scope 
of search may be limited by time con$ttaints or the noncooperation 
of persons having relevant information. Any such limitations which 
are material to the evaluation should be described in the report. If 
after a lawyer has commenced an evaluation, the client refuses to 
comply with the terms upon which it was understood the evaluation 
was to have been made, the lawyer's obligations are determined by 
law, having references to the t e r n  of the client's agreement and the 
su~onnding circumstances. 
Financial Auditors' Request for Information 
When a question concerning the legal sitoation of a client 
arises at the instance of the client's tinancial auditor and the question 
is referred to the lawyer, the lawyer's response may be in 
accordance with procedures recognized in the legal profession. 
Such a procedure is set forth in the American Bar 
Association Statement of Policy Regarding Lawyers' 
Responses to Auditors' Requests for Information, adopted in 
1975. 
Advocate 
Rule 3.1 - Meritorious Claims and Contentions 
A lawyer shaU not bring or defend a proceeding, or assert 
or controvert an issue therein, unIess there is a basis for 
doing so that is not frivolous, which includes a good faith 
argument for an extension, modifiention or  reversal of 
existing law. A lawyer for the defendant in a criminal 
proceeding, or the respondent in a proceeding that could 
result in incarceration, may nevertheless so defend the 
proceedings as to require that every element of the case 
be established. 
COMMENT: 
The advocate has a duty to use legal procedure for the fullest 
benefit of the client's cause, but also a duty not to abuse legal 
procedure. The law, both procedural and substantive, establishes 
the limits within which an advocate may proceed However, the law 
is not always clear and never static. Accordingly, in determining 
the proper scope of advocacy, account must be taken of the law's 
ambiguities and potential for change. 
The filing of an action or defense or similar action taken for a 
client is not frivolous merely because the facts have not first been 
fully substantiated or because the lawyer expects to develop vital 
evidence only by discovery. Such action is not frivolous even 
though the lawyer believes that the client's position ultimately will 
not prevail. The action is frivolous, however, if the client desires to 
have the action taken primarily for the purpose of harassing or 
maliciously injuring a person or if the lawyer is unable either to 
make a good faith argument on the merits of the action taken or to 
support the action taken by a good faith argument for an extension, 
modification or reversal of existing law. 
Rule 3.2 - Expediting Litigation 
A lawyer shall make reasonable efforts to expedite 
litigation consistent with the interests of the client. 
COMMENT: 
Dilatory practices bring the administration of justice into 
disrepute. Delay should not be indulged merely for the convenience 
of the advocates, or for the purpose of frustrating an opposing 
party's attempt to obtain rightful redress or repose. It is not a 
justification that similar conduct is otten tolerated by the bench and 
the bar. The question is whether a competent lawyer acting in good 
faith would reeard the course of action as having some substantial 
purpose other than delay. Realizing financial or'bther benefit From 
otherwise improver delay in litigation is not a legitimate interest of . . - 
the client. 
Rule 3.3 - Candor Toward the Tribunal 
(a) A lawyer shall not knowingly:. 
(1) make a false statement of material fact or  
law to a trihunal; 
(2) fail to disclose a material fact to a trihunal 
when disclosure is necessary to avoid 
assisting a criminal or  fraudulent act by the 
client; 
(3) fail to disclose to the trihunal legal authority 
in the controlling jurisdiction known to the 
lawyer to he directly adverse to the position 
of the client and not disclosed by opposing 
connsel; or  
(4) offer evidence that the lawyer knows to he 
false. If a lawyer has offered material 
evidence and comes to know of its falsity, the 
lawyer shaU take reasonable remedial 
measures. 
(h) The duties stated in paragraph (a) continue to the 
conclusion of the proceeding, and apply even if 
compliauce requires disclosure of information 
otherwise protected by Rule 1.6. 
(c) A lawyer may refuse to offer evidence that the 
lawyer reasonably believes is false. 
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